
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

N.T.J. LIQUORS, INC. : DECISION 
DTA No. 805488 

for Revision of a Determination or for Refund : 
of Sales and Use Taxes under Articles 28 and 29 
of the Tax Law for the Period September 1, 1982 : 
through August 31, 1985. 
________________________________________________ 

The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge, issued on April 25, 1991, with respect to the petition of N.T.J. Liquors, Inc., c/o 

Stillman & Spiegel, 2622 East Tremont Street, Bronx, New York 10461, for revision of a 

determination or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for 

the period September 1, 1982 through August 31, 1985. 

The Division of Taxation appeared by William F. Collins, Esq. (James Della Porta, Esq. 

and Kevin A. Cahill, Esq., of counsel). Petitioner appeared by Morrison and Foerster (Craig B. 

Fields, Esq., of counsel). 

The Division of Taxation filed a brief in support of its exception. Petitioner filed a brief in 

reply.  Oral argument, at the request of the Division of Taxation, was heard on November 14, 

1991. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the notice of determination issued to petitioner should be cancelled or reduced 

because of statements as to the amount of tax due made by an Assistant District Attorney at the 

plea and sentencing hearing of petitioner on related criminal charges. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for findings of 

fact "2(a)," "2(b)" and "2(c)" which have been modified. We have also made additional findings 

of fact. The Administrative Law Judge's findings of fact, the modified findings of fact and the 

additional findings of fact are set forth below. 

We make the following additional finding of fact: 

An audit of petitioner by the Division of Taxation 
(hereinafter the "Division") was commenced in October, 1985. 

A consent extending the limitation period for assessment for 
the taxable period June 1, 1982 through November 30, 1985 to 
December 20, 1986 had been executed by petitioner, N.T.J. 
Liquors, Inc., on May 13, 1986. 

We make the following additional finding of fact: 

At some point during the audit, the case was referred to the 
Division's "Crime Against Revenue Bureau," apparently because of 
the large discrepancies between the third party verification of 
purchases obtained by the auditor and the amounts reported on 
returns. Thereafter, on December 15, 1986, the case was returned 
to the auditor for the purpose of issuing an assessment. 

The Division issued a Notice of Determination and Demand for Payment of Sales and Use 

Taxes Due to petitioner on December 15, 1986 for the period September 1, 1982 through 

August 31, 1985 for tax due of $35,924.00, a fraud penalty under Tax Law § 1145(a)(2) of 

$17,965.00 and interest of $13,153.84, for a total amount due of $67,042.84. 

We make the following additional findings of fact: 

On February 9, 1987, petitioner filed a petition with the 
former State Tax Commission, Bureau of Tax Appeals contesting
the notice.  The case was transferred to the jurisdiction of the 
present independent Division of Tax Appeals as of September 1,
1987 (L 1986, ch 282, § 32). 

Sometime in 1987, petitioner was charged in a Superior
Court information with twelve counts of the class E felony of 
"Offering a false instrument for filing in the first degree" (Penal 
Law § 175.35). The false instruments were sales and use tax 
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returns filed with the Department of Taxation and Finance during
the period covered by the notice of determination.1 

We modify the Administrative Law Judge's finding of fact "2(a)" as follows: 

Petitioner, on March 9, 1987, pled guilty to twelve class A 
misdemeanors of offering a false instrument for filing in the second 
degree under Penal Law § 175.30.2 

We make the following finding of fact: 

At the same proceeding on March 9, 1987, two other 
corporate defendants pled guilty to the twelve class E felony counts 
of "Offering a false instrument for filing in the first degree" with 
which they were charged in Superior Court informations. 

We modify the Administrative Law Judge's finding of fact "2(b)." 

At this March 9, 1987 hearing, the New York State 
Department of Taxation and Finance appeared by Dennis K. 
Spillane, Chief Attorney, Tax Enforcement. Petitioner was 
represented by an attorney, Jeffrey Rubin; Mr. Anthony Stodut, 
President of petitioner was also present.3 

We modify the Administrative Law Judge's finding of fact "2(c)" as follows: 

At a hearing on March 9, 1987 in the Supreme Court of the
Bronx, the following statements were made concerning petitioner: 

"Mr. Kessler [the Assistant District Attorney]: 

1The record contains two documents issued by the Clerk's Office of the Supreme Court, Bronx County, making 
very different statements as to what the court records say N.T.J. Liquors, Inc. was charged with and pled guilty to 
(Exhibit "C" and attachment to Exhibit "I"). However, since neither of the parties have explained the discrepancies, 
we have found the facts as they are contained in the minutes of the plea and sentence hearing on March 9, 1987 as 
confirmed by the document from the Clerk's Office attached to Exhibit "I." 

2It is noted that during the plea and sentence proceedings on March 9, 1987, the Assistant District Attorney 
incorrectly stated that the Penal Law section number was 170.30. 

The Administrative Law Judge's original finding of fact "2(a)" read as follows: 

"Petitioner, on March 9, 1987, pled guilty to the crime of offering a false 
instrument for filing in the second degree under Penal Law § 175.30 and was 
sentenced to make payments of $48,707.56 to the Bronx County District 
Attorney's Office." 

We have modified this finding to more accurately and completely reflect the record. 

3We have modified the Administrative Law Judge's finding of fact "2(b)" by adding the last sentence to include 
additional facts from the record. 
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"Finally, concerning NTJ Liquors, Inc., between 
September 1, 1982 . . . and August 31st of 1985, the defendant did 
knowingly file false sales and use tax returns with the New York 
State Department of Tax in that they knowingly falsely reported
their gross sales and taxable sales, the amount which the 
corporation failed to report was twenty-five thousand five hundred 
and seventy-two dollars and sixty-four cents. Together with 
interest and penalties, the figure now owed to the State of New 
York is forty-eight thousand seven hundred and seven dollars and 
fifty-six cents. 

"Again, it has been agreed upon that the full amount is to be
paid. The amount having been computed by the State of New York 
and confirmed by the defendant and will be paid to the State 
through the District Attorney's office under the State Forfeiture Act 
in five equal and annual payments. 

THE COURT: There is only two years probation on a
misdemeanor. 

"MR. KESSLER:  That is correct, but we have extended the 
time period for the defendant to pay.  We have agreed to an 
extension of five years. 

"THE COURT: You have agreed? 

"MR. KESSLER: It's not a probationary sentence for the 
corporation, it's a restitution to be paid in five equal and annual 
payments. 

* * * 

"MR. KESSLER: Failure to comply, again, Your Honor, 
with the requirements will violate the defendant's sentence and will 
also activate the forfeiture proceedings under which the State law 
will forfeit sufficient moneys and properties of the defendant to 
satisfy the liability to the State. 

"Again, as with the other defendants, it is understood that this 
plea covers all criminal proceedings and charges and does not 
reflect any civil liabilities, if any, owed by the defendant to the 
appropriate authorities. 

* * * 

"THE COURT:  Are there any promises other than the 
following under the plea bargaining, corporation, NTJ Liquors,
Inc., will pay to the State, through the Bronx District Attorney's 
office, in five equal yearly installments, a grand total of forty-eight 
thousand seven hundred and seven dollars and fifty-six cents? 
Have any other promises been made to the corporation other than
that? 
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"MR. RUBIN: None, Your Honor, other than the District 
Attorney's statement on the record. 

* * * 

"THE COURT:  Is there any legal cause why sentence 
should not be imposed? 

"MR. RUBIN:  No. 

"THE COURT: I will hear the People's recommendation. 

"MR. KESSLER:  As per the agreement, the People 
recommend full restitution on the part of the defendants to be paid 
in five equal and annual payments through the District Attorney's 
office to the State of New York. 

"THE COURT: I will hear you. 

"MR. RUBIN: I have nothing to say, Judge. 

* * * 

"THE COURT: We now turn to NTJ Liquors, Inc. Is there 
anything else counsel would like to say before we impose 
sentence? 

"MR. RUBIN:  No. 

"THE COURT: Does the corporation wish to add anything? 

"MR. RUBIN:  No. 

"THE COURT: On the recommendation of the District 
Attorney, NTJ Liquors, Inc., will pay to the State, through the 
Bronx District Attorney's office, as sentenced in five equal yearly
installments, a grand total of forty-eight thousand seven hundred 
and seven dollars and fifty-six cents. That will be the sentence of 
the Court. 

"MR. RUBIN: For clarification, those amounts that you are 
stating as the sentence of the Court, are restitution amounts and not 
a fine. I just wanted the record to be clear. 

"THE COURT: The record will so indicate . . . ."4 

We make the following additional finding of fact: 

4The Administrative Law Judge's finding of fact "2(c)" has been modified to add other passages from the 
transcript of the court proceedings on March 9, 1987. 
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At the hearing before the Administrative Law Judge, petitioner 
did not contest the results of the audit, or that the amount of tax 
stated on the notice of determination was incorrect. 

OPINION 

The Administrative Law Judge held that the Division was bound by the statements made 

by the Assistant District Attorney as to the amount of petitioner's tax liability. Since the 

Assistant District Attorney, in the presence of a representative of the Division, made an express 

statement of the specific amount of tax owed by petitioner and indicated that this amount had 

been calculated by the Division, and the Division did not explain at the Division of Tax Appeals 

hearing why this amount differed from the amount contained in the notice of determination, the 

Administrative Law Judge determined that the assessment had been "satisfied" and cancelled the 

notice. 

On exception, the Division asserts that petitioner failed to establish that the plea agreement 

encompassed the full amount of petitioner's tax liability. Further, the Division argues that it is 

not bound by statements made by the Assistant District Attorney as to the amount of tax liability, 

particularly since the Assistant District Attorney also stated during the plea proceedings that the 

amount did not reflect civil liabilities owed by the defendant to the appropriate authorities. 

Petitioner urges that the determination of the Administrative Law Judge be affirmed, 

asserting that the transcript of the plea and sentencing hearing clearly establishes that the plea 

agreement encompassed all of petitioner's tax liability for this period and that the Division is 

entitled only to the reduced amount of tax stated at the plea hearing. 

We reverse the determination of the Administrative Law Judge. 

We find it helpful to first review the procedural context of this matter.  After an audit, the 

Division issued to petitioner a notice of determination and demand for payment of sales and use 

taxes due. Petitioner contested this notice by filing a petition with the former Tax Appeals 

Bureau which was subsequently transferred to the jurisdiction of this body. At the hearing before 

the Administrative Law Judge, petitioner did not argue that the amount of tax assessed in the 
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notice was incorrect; instead, petitioner asserted that the amount due had been reduced in the 

related criminal proceedings. The only evidence submitted by petitioner in support of its position 

was the transcript of the plea and sentencing of petitioner in the criminal proceeding. 

We find this transcript insufficient to meet petitioner's burden of proving by clear and 

convincing evidence that the tax is not due.  It is far from clear that the notice of determination 

issued here was reduced by the criminal proceedings. Neither the notice itself, nor even the fact 

that taxes had been assessed by the Division, was mentioned by anyone during the court 

proceedings on March 9, 1987. Nothing was said about the civil proceeding (which at the time 

was pending before the former Tax Appeals Bureau) being resolved or discontinued as a result of 

the plea. In accepting petitioner's plea of guilty, the court specifically asked if any other promises 

had been made to the corporation (petitioner) other than that petitioner would pay $48,707.56 to 

the State in five equal yearly installments. The attorney for petitioner responded that no other 

promises have been made "other than the District Attorney's statement on the record." While we 

do not know whether petitioner's attorney was referring to a particular statement of the Assistant 

District Attorney, or to all of them, the Assistant District Attorney's statements on the record 

included a statement that the plea covered all criminal proceedings and charges and did not 

reflect any civil liabilities. Petitioner was given another opportunity to clarify its tax liability 

later on in the proceedings when the court asked petitioner's attorney if he had anything to say 

before sentence was imposed; petitioner's attorney answered in the negative.  If a reduction or 

cancellation of the notice of determination had been part of the plea bargain as petitioner now 

asserts, there was ample opportunity for petitioner to so state during the proceedings on March 9. 

Further, petitioner could have presented evidence at the hearing before the Administrative Law 

Judge in the form of testimony from those who were present at the proceedings on March 9, 

1987, in support of its position that resolution or reduction of the notice of determination was 

part of the plea bargain, or even that petitioner thought that promises concerning the notice were 

made in exchange for its plea of guilty (cf., Matter of Chaipis v. State Liq. Auth., 44 NY2d 57, 
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404 NYS2d 76 [where the representations made to the defendant by the prosecutor's office at the 

time of the plea were confirmed by the prosecutor's office in the civil proceeding]; see, Matter of 

Dallacqua, Tax Appeals Tribunal, March 2, 1989 [where the transcript of the plea did not 

establish and the petitioner failed to otherwise prove that the amount of tax due had been fixed as 

part of a plea bargain]).5 

In the absence of any such evidence, we cannot conclude that the plea bargain consisted of 

anything more than a reduction in the charges from felonies to misdemeanors, a sentence of 

"restitution" instead of a fine, and additional time to pay.  There is no support in this record for a 

conclusion that the Division agreed, either expressly, or through the District Attorney's office, 

that as a result of being charged with criminal offenses relating to its taxpaying responsibilities, 

petitioner was to pay less in tax than it was required to pay based on the uncontested audit. 

Whatever was said about the amount due during the criminal proceeding can hardly be said to 

encompass the total amount that petitioner owed in sales taxes as reflected in the notice of 

determination absent any specific indication during the sentencing or any proof at the hearing 

below. In fact, such a result would be to place petitioner in a better position than a taxpayer who 

had not been convicted of criminal conduct. 

The fact that the sentence consisted of "restitution" is also significant. The amount to be 

paid by petitioner as its sentence was characterized by the Assistant District Attorney during the 

plea allocution as "restitution" to be paid by petitioner to the State under the State Forfeiture Act 

(CPLR Article 13-A). In addition, after the court sentenced petitioner, petitioner's attorney 

specifically requested that the record be clear that the amount stated as the sentence of the court 

was "restitution amounts and not a fine," to which the court agreed. "Restitution" is one of the 

"authorized depositions" for offenders, i.e., authorized sentences, defined in Article 60 of the 

5Petitioner makes allegations in its brief concerning what petitioner believed the plea bargain consisted of and 
what the effect of the plea would be. Such statements are improper and have been disregarded as petitioner 
presented no evidence in support of these allegations at the hearing below (Matter of Balan Print., Tax Appeals 
Tribunal, April 17, 1991). 
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Penal Law. Penal Law § 60.27(1) states that the court may require restitution as part of the 

sentence imposed and may require the defendant to make restitution of the "fruits of his offense 

or reparation for the loss or damage caused thereby."  Section 60.27(6) states that "[a]ny payment 

made as restitution or reparation pursuant to this section shall not limit, preclude or impair any 

liability for damages in any civil action or proceeding for an amount in excess of such payment." 

Thus, the sentence imposed on petitioner specifically allows for the possibility of civil liabilities 

in addition to the payments made as "restitution."  It is also noted that the amounts paid by 

petitioner as part of its sentence have been treated as restitution in that they have been applied to 

petitioner's outstanding notice of determination. 

We next address petitioner's argument that the doctrine of estoppel applies here. Petitioner 

argues that it relied to its detriment on the statements made by the Assistant District Attorney as 

to the amount owed to the State: 

"By pleading guilty, N.T.J. gave up its right to indictment by 
a grand jury, and, if indicted, its rights to a trial by jury, the right to 
cross examine witnesses, and the right to have the State prove its 
case" (Petitioner's brief on exception, p. 25). 

Petitioner implies that had it known that the amount stated by the Assistant District Attorney was 

not its "total liability," it would not have pled guilty but would have proceeded to trial on the 

criminal charges. Petitioner asserts that since the Division remained silent when the amount due 

was stated at the plea proceedings, the Division should now be estopped from claiming a greater 

amount. Since the Tribunal cannot vacate petitioner's plea and restore its right to a trial on the 

criminal charges, petitioner argues that to avoid a manifest injustice, the Tribunal should uphold 

the determination of the Administrative Law Judge. 

Petitioner's estoppel argument suffers from the same evidentiary failings as its other 

arguments. In order for the doctrine of estoppel to be applicable, petitioner must show that the 

Division made representations to petitioner which the petitioner had the right to rely upon and 

did so rely upon to its detriment (Matter of Sliford Rest., Tax Appeals Tribunal, October 10, 

1991). As we have already discussed, petitioner has failed to establish that its decision to plead 
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guilty was based on its belief that the amount stated by the Assistant District Attorney 

represented the total amount petitioner would have to pay in taxes for this period. Further, 

petitioner has failed to prove that it acted to its detriment by pleading guilty.  While petitioner 

may have given up its right to be tried on the criminal charges by pleading guilty, it would appear 

from the transcript that in exchange for its plea, petitioner received a reduction in the charges 

from felonies to misdemeanors (a reduction not received by the other corporate defendants), a 

sentence consisting solely of restitution instead of a fine, and additional time to pay such 

restitution. These may have been sufficient reasons in and of themselves for petitioner to decide 

to plead guilty. In short, petitioner has failed to prove that it relied to its detriment on actions of 

the Division and the existence of exceptional facts and circumstances that would require the 

application of the doctrine of estoppel (cf., Matter of Harry's Exxon Serv. Sta., Tax Appeals 

Tribunal, December 6, 1988 [where the petitioner proved that in reliance on a letter sent by the 

Division stating that its case was closed, it had disposed of business records which would have 

been helpful to it in challenging the tax liability asserted by the Division]). 

Petitioner has not argued that the Division did not meet its burden of proving that a fraud 

penalty was proper. However, in order that our resolution of this matter may be perfectly clear, 

we find that petitioner's plea of guilty to twelve counts of "Offering a false instrument for filing," 

the false instruments being sales tax returns for this audit period, establishes that the fraud 

penalty was properly assessed (Matter of Cianciosi, Tax Appeals Tribunal, January 31, 1991; 

Matter of Fahy, Tax Appeals Tribunal, April 5, 1990; Matter of Cinelli, Tax Appeals Tribunal, 

September 14, 1989). 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Division of Taxation is granted; 

2. The determination of the Administrative Law Judge is reversed; 

3. The petition of N.T.J. Liquors, Inc. is denied; and 
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4. The Notice of Determination issued to petitioner N.T.J. Liquors, Inc., is sustained 

except as reduced by payments made pursuant to the March 9, 1987 sentence of the Supreme 

Court, Bronx County. 

DATED: 	Troy, New York 
May 7, 1992 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


