
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

WINIFREDO MALPICA : 

for Redetermination of a Deficiency or for :

Refund of Personal Income Tax under Article 22

of the Tax Law for the Period December 1, 1984 :

through December 31, 1986.

________________________________________________: DECISION


In the Matter of the Petition : 

of : 

CAROL MALPICA : 

for Redetermination of a Deficiency or for : 
Refund of Personal Income Tax under Article 22 
of the Tax Law for the Period December 1, 1984 : 
through December 31, 1986. 
________________________________________________: 

The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge issued on July 13, 1989 with respect to the petitions of Winifredo and Carol 

Malpica, 1348 Seagrape Circle, Fort Lauderdale, Florida 33326 for redetermination of a 

deficiency or for refund of personal income tax under Article 22 of the Tax Law for the period 

December 1, 1984 through December 31, 1986 (File Nos. 805094 and 805095). Petitioners 

appeared pro se. The Division of Taxation appeared by William F. Collins, Esq. (Andrew 

Zalewski, Esq., of counsel). 

The Division filed a brief on exception. Petitioners did not respond. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 
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ISSUE 

Whether the Division has established its compliance with the mailing requirements of 

Tax Law § 681(a). 

FINDINGS OF FACT 

We accept and repeat the findings of the Administrative Law Judge except that we 

modify findings of fact "2" and "5" as indicated below. In addition, we find an additional fact 

as indicated below. 

On May 19, 1987, the Division of Taxation issued to petitioner Winifredo Malpica a 

Statement of Deficiency asserting penalties under section 685(g) of the Tax Law, on the 

ground that Winifred Malpica was a person required to truthfully account for and pay over 

withholding tax imposed under article 22 of the Tax Law on behalf of Best-Way Ambulette 

Service, Inc.  Penalties were calculated as follows: 

Withholding Tax Period 

12/1/84 - 12/31/84
10/1/85 - 12/31/85
1/1/86 - 3/31/86
4/1/86 - 6/30/86
7/1/86 - 9/30/86
TOTAL 

Amount 

$ 827.65 
2,170.32 
1,407.12 
1,645.37 
1,461.89 

$7,512.35 

We modify finding of fact "2" of the Administrative Law Judge's determination to read 
as follows: 

The file submitted by the Division contained a Notice of 
Deficiency against Winifredo Malpica for the taxable year of 1986. 
This notice, stamped with the date June 30, 1987, asserts a penalty
of $10,942.70 The notice does not explain the differences
between the Statement of Deficiency and the Notice of Deficiency 
regarding tax periods or the total amount of the penalty asserted.1 

1Finding of fact "2" originally read as follows: 
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On December 10, 1987, the Division issued to Winifredo Malpica a Notice and Demand 

for Payment of Income Tax Due in the amount of $7,512.35. 

On June 30, 1987, the Division issued to petitioner Carol Malpica a Statement of 

Deficiency, asserting a penalty under section 685(g) of the Tax Law, computed as follows: 

Withholding Tax Period 

12/1/84 - 12/31/84
10/1/85 - 12/31/85
1/1/86 - 3/31/86
4/1/86 - 6/30/86
7/1/86 - 9/30/86
10/1/86 -12/31/86
7/1/86 - 9/30/86
10/1/86 12/31/86
TOTAL 

Amount 

$ 827.65 
2,170.32 
1,407.12 
1,645.37 
1,461.89 

984.23 
1,461.89 

984.23 
$10,942.70 

As shown above, the statement contained an error for the periods July 1, 1986 through 

September 30, 1986 and October 1, 1986 through December 31, 1986, in that these periods and 

the penalty asserted for each period were listed twice. 

We modify finding of fact "5" of the Administrative Law Judge's determination to read as 

follows: 

The file submitted by the Division contained a Notice of 
Deficiency against Carol Malpica for the taxable year of 1986. 
This notice, stamped with the date June 30, 1987, asserts a penalty
of $10,942.70. On February 5, 1988 a Notice and Demand for 
Payment of Income Tax Due was issued to Carol Malpica, 
asserting a penalty in the same amount.2 

"On June 30, 1987, the Division issued a Notice of 
Deficiency to Winifredo Malpica, asserting penalty of 
$10,942.70 for the taxable year 1986. The notice does not 
explain the differences between the Statement of Deficiency 
and the Notice of Deficiency regarding tax periods or the 
total amount of the penalty asserted." 

We modified this finding of fact because there is no evidence in the record indicating that the notice was in 
fact issued on that date. 

2Finding of fact "5" originally read as follows: 

"On June 30, 1987, a Notice of Deficiency was issued 
to Carol Malpica, asserting a penalty of $10,942.70 for the 
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Each petitioner filed a petition which was received by the Division of Taxation on 

October 1, 1987. Each petition was sent by certified mail on September 29, 1987, and in each 

case, the return address is the same as the address shown on the notice of deficiency. 

A worksheet prepared by a Division employee lists Winifredo Malpica and Carol Malpica 

as responsible officers of Best-Way Ambulette Services, Inc. The offices held are shown as 

president and treasurer, respectively.  The bases for these findings are shown as an "Information 

subpoena", a "Bank signature card" and a "Corporate resolution". None of these documents were 

submitted in evidence. 

On November 6, 1987, the Division issued identical conciliation orders to petitioners, 

dismissing each request for a redetermination of deficiency on the ground that the request was 

not mailed within 90 days of the issuance of a notice of deficiency. 

OPINION 

In the determination below, the Administrative Law Judge first examined whether the 

notices of deficiency had been mailed in accordance with Tax Law § 689(b). The Administrative 

Law Judge deduced from the fact of the filing of the petitions that the notices were issued and 

mailed. However, because the Division had failed to submit affirmative evidence establishing 

the exact mailing date of the notices by certified or registered mail, the Administrative Law 

Judge reasoned that "it cannot be concluded with certainty that the petitions were not filed within 

90 days of the mailing of the notices".  Accordingly, the petitions were deemed to be timely. It 

was further held that petitioner Carol Malpica was not a person responsible for collection and 

payment of withholding taxes and thus was not liable for the penalty imposed pursuant to Tax 

Law § 685(g). Lastly, the Administrative Law Judge sustained the penalty asserted against 

petitioner Winifredo Malpica under Tax Law § 685(g). 

taxable year 1986. On February 5, 1988, a Notice and Demand 
for Payment of Income Tax Due was issued to Carol Malpica, 
asserting a penalty in the same amount." 

We modified this finding of fact because there is no evidence in the record indicating that the Notice was 
in fact issued on that date. 
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On exception, the Division challenges the finding below that it failed to establish 

compliance with the mailing requirements of Tax Law § 681(a). Specifically, the Division 

asserts that the documents submitted, i.e., the notices of deficiency dated June 30, 1987 and 

copies of the protest petitions and the envelopes postmarked September 29, 1987, support the 

inference that the notices were properly mailed on June 30, 1987. Accordingly, the Division 

argues that the petitions must be deemed untimely since they were filed on September 29, 1987, 

the ninety-first day following the date stamped on the notices of deficiency. Further, the Division 

emphasizes that because petitioners failed to even argue that the notices had not been received or 

were incorrectly issued, it was improper in any event for the Administrative Law Judge to place 

an affirmative burden on the Division to establish its compliance with the mailing requirements 

of Tax Law § 681(a). 

Turning to the merits of the case, the Division asserts on exception that the unsworn 

statements by Carol Malpica in her petition are insufficient to sustain her burden to establish that 

she is not liable for the penalty imposed pursuant to Tax Law § 685(g). Alternatively, the 

Division posits that the Administrative Law Judge should have confined her determination to the 

jurisdictional issue alone, and having resolved that issue in the taxpayers' favor, should have then 

remanded the case to the Bureau of Conciliation and Mediation Services to consider the merits of 

the case. 

Petitioners did not respond to the Division's exception. 

We reverse the determination of the Administrative Law Judge. 

We will first address the jurisdictional issue. Tax Law § 681(a) requires the Division to 

send notice by certified or registered mail when it determines that there is a deficiency in income 

tax.  The statute does not require actual receipt by the taxpayer; the notice sent by certified or 

registered mail to the taxpayer's last known address is valid and sufficient whether or not actually 

received (see, Matter of Kenning v. State Tax Commn., 72 Misc 2d 929, 339 NYS2d 793, affd 

43 AD2d 815, 350 NYS2d 1017, appeal dismissed 34 NY2d 667, 355 NYS2d 1028; cf., Matter 

of Ruggerite, Inc. v. State Tax Commn., 64 NY2d 688, 485 NYS2d 517). In effect, if the notice 
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is properly mailed, the statute places the risk of nondelivery on the taxpayer. After the statutory 

notice is mailed, the taxpayer has ninety days within which to petition for a redetermination (see, 

Tax Law § 689[b]). 

To establish its compliance with Tax Law § 681(a), the Division claims that the stamped 

date of June 30, 1987 on the notices constitutes proof that the notices were in fact mailed on that 

date. This claim is patently without merit. Other than the Division's bare assertion here that the 

stamped date is also the date that the certified mailing occurred, the Division has failed to offer 

any evidence, such as an authenticated mailing log, a return receipt, evidence as to its course of 

business or office practice or any other relevant evidence, that would tend to substantiate the 

Division's claim that the stamped date of June 30, 1987 is in fact the date that mailing was 

effectuated (cf., Lawrence and Dory Rosen, Tax Appeals Tribunal, July 19, 1990). Moreover, 

the Division's claim that the stamped date is in fact the date of mailing directly contradicts the 

position taken by the Division in its answers to the petitions wherein the Division did not 

definitively assert that the notices were issued on June 30, 1987 but rather asserted only that the 

notices were issued "on or about June 30, 1987" (Exhibit H). In any case, the stamped date is not 

proof that the notice was mailed on that date (see, August v. Commr., 54 TC 1535, 1536). 

The Division next argues that the mere fact that petitioners filed petitions in this case is 

sufficient to support the inference that the notices were mailed, otherwise why would the 

petitions have been filed. Implicit in this assertion is that the petitions filed relate to the notices 

at issue. Under the peculiar circumstances in this case we cannot agree. 

Because the parties waived a hearing and agreed to have the controversy determined on 

submission of documents, there is no testimony from any source regarding the matter.  We are 

limited strictly to what is in the file submitted by the parties. In this regard, the file was compiled 

by the Division. The petitions in the file do not have copies of the notices attached. Further, the 

petitions identify the tax in question as corporate tax rather than personal income tax and do not 

specifically refer to the notices or include an assessment number (Exhibits D and E). Given the 
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uncertainties created by these circumstances we cannot make the inference urged by the Division 

that these petitions relate to the notices at issue. 

We point out in this regard that the regulations of the Bureau of Conciliation and 

Mediation require that a petition for a conciliation conference contain a copy of the notice (20 

NYCRR 4000.3[b][1][vii]). Since the Bureau accepted the petitions, perhaps they were in proper 

form when submitted to the Bureau, i.e., the notices were attached, and formed a proper basis for 

the Bureau's determination that the petitions were not timely filed. However, that information is 

not in the record before us and any such inference by the Tribunal based on a supposition as to 

what was in before the Bureau of Conciliation would be inappropriate under the circumstances. 

Accordingly, we conclude that under the circumstances herein, the Division has failed to prove 

that it complied with the mailing requirements of Tax Law § 681(a) (cf., Matter of Matson, Tax 

Appeals Tribunal, March 10, 1988 [where petitioners' demand for proof of mailing of the Notice 

of Deficiency was rejected because it was not relevant to any issue existing in the case]). 

We deal next with the implications of this failure of proof by the Division. We conclude 

that the failure of proof results in the inability to determine that notices were issued. Our 

conclusion is based on federal case law interpreting the parallel federal provision, 26 USC 

§ 6212, on which Tax Law § 681(a) is based (see, Agosto v. State Tax Commn., 68 NY2d 891, 

508 NYS2d 934). 

Where the Commissioner of Internal Revenue has made a motion to dismiss the case on 

jurisdictional grounds based on the failure of the taxpayer to file the petition within the statutory 

time limitation, the Tax Court has deemed it proper to require the Commissioner to submit 

evidence establishing both the fact and the date of mailing of the statutory notice of deficiency 

since that evidence is within the knowledge of the Commissioner (see, Magazine v. Commr., 89 

TC 321; Trimble v. Commr., T.C. Memo 1989-419, 57 TCM 1256; Southern California Loan 

Assn., 4 B.T.A 223, 224-225). If the government has not submitted sufficient evidence to 

establish both the fact and the date of mailing, the case will be dismissed on the ground the 

notice of deficiency was improperly issued and cannot serve as the basis for a valid assessment 
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(see, Pietanza v. Commr., 92 T.C. 729; Magazine v. Commr., supra; United States v. Wright, 658 

F Supp 1, 86-1 USTC ¶ 9457). Since the Division has failed to introduce any evidence relevant 

to the issue of mailing, such as an authenticated mailing log, a return receipt, evidence as to its 

course of business or office practice or other probative evidence to establish both the fact and the 

date of mailing, we must conclude that the Division has failed to demonstrate that it issued valid 

notices of deficiency to petitioners pursuant to Tax Law § 681(a). 

We deal finally with the Division's assertion that it has the burden of proving its 

compliance with the mailing provisions of Tax Law § 681 only in those instances where the 

taxpayer has specifically raised that issue. Under the circumstances herein, this argument clearly 

lacks merit. First, it must be pointed out that at the time the Division submitted the documents 

for the record in this case, it was obvious from the prior disposition of petitioners' requests for a 

conciliation conference that the threshold issue in this matter concerned timeliness. The 

exclusive ground for the Division's denial of petitioners' requests for a conference was that the 

requests were not timely filed within the ninety-day period. Accordingly, it is clear that in this 

instance the Division had notice and opportunity to submit evidence relevant to the issue of 

mailing but simply failed to do so. Second, the issue of timeliness is jurisdictional in nature, it 

may be raised at any time, by a party, or by the adjudicating body and may not be waived (see, 

United States v. Wright, supra, 86-1 USTC ¶ 9457, at 84,120-84,121). 

Due to our statutorily limited jurisdiction, jurisdiction has been denied by the Division of 

Tax Appeals where the taxpayer has failed to meet the ninety-day filing requirement (see, Matter 

of Albert & Florence Dreisinger, Tax Appeals Tribunal, July 20, 1989). In this setting then, 

where foundational evidence establishing both the fact and the date of mailing of the statutory 

notices is entirely lacking, we likewise must dismiss the case on jurisdictional grounds based on 

the Division's failure to prove that it issued valid notices of deficiency pursuant to Tax Law 

§ 681(a).3  Accordingly, we cannot reach the merits of petitioners' case. 

3We are aware that the disposition of this matter apparently conflicts with the remedy in Matter of MacLean v. 
Procaccino (53 AD2d 965, 386 NYS2d 111). In that case the Third Department remanded the case for a hearing on 
the merits. That case is distinguishable on several grounds. A review of the record and briefs in the MacLean case 
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Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Division of Taxation is in all respects denied; 

2. The determination of the Administrative Law Judge is reversed; 

3. The petition of Carol Malpica is granted; 

4. The petition of Winifredo Malpica is granted; 

5. The Notice of Deficiency to Carol Malpica dated June 30, 1987 is cancelled; and 

6. The Notice of Deficiency to Winifredo Malpica dated June 30, 1987 is cancelled. 

DATED: 	Troy, New York 
July 19, 1990 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 

indicates that the taxpayer in that case unlike the situation at bar specifically requested that the matter be remanded 
so as to afford him a full hearing on the merits. Moreover, the jurisdictional argument which we find dispositive in 
this case was not raised by the parties or decided by the court in MacLean. Additionally, because the Appellate 
Division and Supreme Court are courts of general jurisdiction, the question of whether an assessment was properly 
issued was not jurisdictional in nature for the court in MacLean. In contrast, because the Tax Appeals Tribunal is a 
court of limited and statutorily created jurisdiction (see, Tax Law §§ 2008 and 681), the existence of the Notice of 
Deficiency is of critical importance in determining whether we have jurisdiction over the case before us. 


