
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

In the Matter of the Petition : 
of 

BAKE SOMEONE HAPPY, INC. : DECISION 

for Redetermination of a Deficiency or for :

Refund of Corporation Franchise Tax under

Article 9-A of the Tax Law for the Fiscal Year :

Ended September 30, 1983.


Petitioner, Bake Someone Happy, Inc., P.O. Box 32, Canton, New York 13617, filed an 

exception to the determination of the Administrative Law Judge issued on March 24, 1988 with 

respect to a redetermination of a deficiency or for refund of corporation franchise tax under 

Article 9-A of the Tax Law for the fiscal year ended September 30, 1983 (File No. 804014). 

Petitioner appeared by Brian W. Staples, C.P.A. The Division of Taxation appeared by William 

F. Collins, Esq. (James Della Porta, Esq., of counsel). 

Both parties submitted letters outlining their respective positions. Oral argument was not 

requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation's failure to make affirmative statements in its answer to 

respond to the issues raised in petitioner's petition renders the Administrative Law Judge's 

determination a nullity. 
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Whether petitioner's claim of an investment tax credit on costs incurred for the 

rehabilitation of a building containing a restaurant was properly denied on the basis that the 

restaurant was not a retail enterprise. 

FINDINGS OF FACT 

During the period in issue, petitioner, Bake Someone Happy, Inc., operated a restaurant 

under the name of McCarthy's Restaurant in Canton, New York. 

During the period October 1982 through September 1983 petitioner rehabilitated the 

premises of the restaurant. The rehabilitation included changes in the windows, heating system 

and building structure. 

Petitioner filed a New York State Corporation Franchise Tax Report for the fiscal year 

ended September 30, 1983 wherein it claimed an investment tax credit for the costs incurred to 

rehabilitate its restaurant facility. 

On October 2, 1986 the Division of Taxation issued a Notice of Deficiency to petitioner 

asserting a deficiency of corporation franchise tax for the fiscal year ended September 30, 1983 

in the amount of $1,064.99 plus interest of $409.98 for a balance due of $1,474.97. The 

Statement of Audit Adjustment, which had previously been issued, explained the premise of the 

asserted deficiency: the investment tax credit on the rehabilitated building was not permitted 

since a restaurant is not considered to be engaged in the retail sale of tangible personal property 

as defined by Tax Law section 1101 (b) (4) (i) . 

Petitioner was a registered vendor under the sales tax law and sold prepared food to be 

consumed on the premises. It also sold some food for off-premises consumption. 
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At various times a small office and gift shop have been operated on petitioner's premises. 

However, at least 75 percent of petitioner's revenue was generated from the operation of the 

restaurant. 

OPINION 

Tax Law section 210.12(k) (L 1981, ch 103, as amended by L 1981, ch 1043) provides an 

investment tax credit for a retail enterprise, not eligible to claim the credit under paragraph (a) 

of the subdivision, but eligible to claim the credit allowable under section 38 of the Internal 

Revenue Code. The section defines "retail enterprise" eligible to claim the credit as: 

"(i) a registered vendor under article twenty-eight of this chapter, (ii) primarily 
engaged in the retail sale, as the term 'retail sale' is defined in subparagraph (i) of 
paragraph four of subdivision (b) of section eleven hundred one of this chapter, of 
tangible personal property, and (iii) otherwise eligible for the credit allowed 
pursuant to section thirty-eight of the internal revenue code." (Emphasis added.) 

The Division asserts petitioner is not a retail enterprise as defined in Tax Law section 

210.12(k). 

Petitioner maintains that it was a "retail enterprise" within the meaning of Tax Law 

section 210.12(k) and that Matter of Burger King v. State Tax Commn. (51 NY2d 614), which 

was decided December 22, 1980, is not controlling since it was decided before the effective 

date of Tax Law section 210.12(k) which was May 15, 1981. In addition, petitioner asserts that 

the Division's answer is not responsive to the petitioner's petition since it deals with eligibility 

for investment tax credit under section 210.12(b) and not 210.12(k). 

The Administrative Law Judge determined that Matter of Burger King v. State Tax 

Commn. decided on December 22, 1980, in which the Court concluded that restaurant food was 

a "hybrid transaction" consisting of the delivery of a service and food rather than "tangible 
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personal property," was controlling, and that petitioner did not qualify for the credit because it 

did not sell tangible personal property.  We affirm the determination of the Administrative Law 

Judge. 

We deal first with petitioner's assertion that the Division's answer to petitioner's petition 

is not responsive because it refers to the credit available under Tax Law section 210.12(b) 

rather than section 210.12(k). The issue of eligibility under section 210.12(k) was fully litigated 

at hearing by both parties and addressed by the Administrative Law Judge in his determination. 

We find no detriment to the petitioner because of the erroneous affirmative statements in the 

Division's answer referring to section 210.12(b). We also point out, that the opening paragraph 

of the answer, substantively denies each and every allegation in petitioner's petition including 

the asserted eligibility under section 210.12(k). 

We deal next with the substantive issue of whether petitioner qualified for the credit 

under section 210.12(k). 

In order to be eligible for the credit under section 210.12(k) petitioner must be a "retail 

enterprise" primarily engaged in retail sales as defined in section 1101(b)(4). 

Section 1101(b)(4) defines "retail sale" in part as the sale of "tangible personal property". 

Section 1101(b)(6) defines tangible personal property as corporeal personal property of 

any nature. The issue is whether the sale of restaurant food is a sale of tangible personal 

property and thus a "retail sale" as defined in section 1101(b)(4) for purposes of the investment 

tax credit provided in section 210.12(k). 
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We find no case law or administrative interpretation specifically concerning section 

210.12(k) nor does the legislative history of the section shed any light on the precise meaning 

intended of the term "retail enterprise". 

In Burger King v. State Tax Commn. the Court of Appeals held that restaurant food was 

not within the definition of tangible personal property because of the existence of section 

1105(d) - a separate section imposing sales tax on sale of restaurant food. The Court reasoned 

that if restaurant food was tangible personal property, it would be taxed under section 1105 

which imposes a tax on retail sales of tangible personal property and section 1105(d) would be 

unnecessary. Employing the " . . . familiar and salutary canon of construction that courts, in 

construing apparently conflicting statutory provisions, must try to harmonize them . . ." (citing 

McKinney's Cons Laws of NY, Book 1, Statutes §§ 98, 141) the Court gave credence to the 

distinction drawn by the Tax Commission between tangible personal property and restaurant 

food. We believe that distinction is applicable to the present case and conclude that sale of 

restaurant food is not the sale of tangible personal property for purposes of the exemption 

provided for in Tax Law section 210.12(k). Thus, petitioner is not eligible for the credit. 

Petitioner's assertion that Burger King is not applicable since it pre-dates the 1981 

legislation is not persuasive. 

First, we find nothing in the history of the 1981 legislation which added the credit for 

retail enterprises which in any way indicates an intent by the Legislature to alter the definitions 

"retail sale" or "tangible personal property" in the Tax Law. Certainly since the legislation was 

enacted subsequent to the Court's decision, the Legislature had ample opportunity to 

specifically deal with the application of the credit to restaurants. It did not. 
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Second, the reasoning of the Court in Burger King with respect to section 1105(a) (taxing 

tangible personal property) and section 1105(d) (specifically taxing restaurant food) is 

sufficiently clear, in our view, to conclude that sale of restaurant food is not the sale of tangible 

personal property and, thus, is not within the definition of retail sale in Tax Law section 

1101(b)(4)(i). 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Bake Someone Happy, Inc. is denied; 

2. The determination of the Administrative Law Judge is affirmed; and 

3. The petition of Bake Someone Happy, Inc. is denied and the Notice of 

Deficiency dated October 2, 1986 is affirmed. 

Dated:	 Albany, New York 
JAN 20 1989 

John P. Dugan 
President 

Francis R. Koenig 
Commissioner 


