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Petitioner, Haskell Edelstein, 340 East 69th Street, New York, New York 10021, filed an 

exception to the determination of the Administrative Law Judge issued on May 25, 1989 with 

respect to his petition for refund of sales and use taxes under Articles 28 and 29 of the Tax Law 

and Title 11, Chapter 20 of the Administrative Code of the City of New York for the period 

September 1, 1985 through September 30, 1985 (File No. 803741). Petitioner appeared pro se. 

The Division of Taxation appeared by William F. Collins, Esq. (Andrew Zalewski, Esq., of 

counsel). 

Both parties submitted letters in lieu of briefs. Oral argument was heard on November 15, 

1989 at the request of petitioner. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation properly denied petitioner's application for credit or 

refund of the New York City additional sales tax on parking fees for the month of September 

1985. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge and such facts are 

restated below except that we modify findings of fact "1" and "7" as indicated below. 
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We modify finding of fact "1" to read as follows: 

In response to legislation which became effective on 
September 1, 1985, whereby individual residents of New York 
County were exempted from the additional 8% parking tax for 
services rendered on or after September 1, 1985 on a monthly or 
longer term basis,petitioner, Haskell Edelstein, applied for a 
certificate of exemption from the additional New York City 8% 
parking tax on August 30, 1985. At that time petitioner submitted
all of the required documents necessary to support the application
including two proofs of residence.1 

The New York City Department of Finance, Bureau of Tax Collection, mailed petitioner's 

certificate of exemption to him on September 17, 1985. The certificate, number 86008169, 

indicated that it was issued to petitioner and applied to his 1982 Dodge automobile, license plate 

number 6454AMH, and was effective from October 1, 1985 through August 31, 1986. It also 

stated the parking garage license number assigned by the Department of Consumer Affairs, 

368117. 

On September 18, 1985, petitioner received his certificate and presented it to the parking 

attendant, along with his garage parking fee for the month of September 1985. The garage owner 

refused to waive the New York City 8% parking tax because the effective date stated on the 

certificate was October 1, 1985. 

On the same date, September 18, 1985, petitioner sent a letter to his parking garage, 301 

East 69th Street Parking Corp., enclosing his September garage rent payment of $270.00, and the 

6% New York City sales tax on parking fees. The letter also stated, in pertinent part, as follows: 

"Also enclosed is the exemption certificate from the City of New 
York evidencing my eligibility, as of September 1, 1985, for 

1Finding of fact "1" of the Administrative Law Judge's determination read as follows: 

"In response to legislation which became effective on September 1, 1985, 
whereby individual residents of New York County were exempted from the 
additional 8% parking tax for services rendered on or after September 1, 1985 on a 
monthly or longer term basis, petitioner, Haskell Edelstein, applied for a certificate 
of exemption from the additional New York City 8% parking tax on August 30, 
1985." 

We modified this fact by adding the last sentence to reflect the uncontroverted testimony of petitioner. 
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exemption from the additional 8% tax on parking garage rentals. The application for the 

certificate was filed on August 30, 1985, even though the certificate states that it is only 

effective October 1, 1985." 

Despite petitioner's convictions, he enclosed a second check in the amount of $21.60, 

representing the additional 8% parking tax.  On the face of said check he wrote, "8% SALES 

TAX ON SEPT. RENTAL, PAID UNDER PROTEST". 

On November 6, 1985, petitioner filed an application for credit or refund of state and local 

sales or use tax for the period September 1, 1985 through September 30, 1985 claiming a refund 

of $21.60, on the basis that he should have been exempted from the 8% additional sales tax on 

parking fees since he satisfied all of the statutory requirements for application of the exemption 

beginning September 1, 1985. 

On May 16, 1986, the Division of Taxation sent a letter to petitioner denying his refund 

claim in full. The salient portion of said letter stated, as follows: 

"Your certificate of exemption did not become effective until 
October 1, 1985. Since your payment of sales tax was due prior to
this effective date, your claim for refund must be denied." 

We modify finding of fact "7" to read as follows: 

Haskell Edelstein conceded that he knew of the requirement
to file for an exemption to be eligible for it. He also testified that 
he vacationed for much of the month of August of 1985 and 
applied for his exemption on Friday, August 30, 1985 in person,
four days after the Department of Finance regulation became 
effective, on August 26, 1985.2 

OPINION 

2Finding of fact "7" of the Administrative Law Judge's determination read as follows: 

"7. Haskell Edelstein conceded that he knew of the requirement to file for an 
exemption before August of 1985 but did not do so. He also testified that he 
vacationed for much of the month of August of 1985 and waited until Friday, 
August 30, 1985, the last business day of the month, to apply for his exemption." 

We modified this fact to more accurately reflect the record. 
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In the determination below, the Administrative Law Judge found that petitioner failed to 

provide any evidence that the procedures established by the New York City Department of 

Finance to implement Tax Law § 1212-A were unreasonable or unnecessary. On exception, the 

petitioner argues that the regulation at Title CC, Article 3(b) making a parking tax exemption 

certificate valid as of the beginning of the month after the taxpayer receives it and delivers it to 

the parking lot vendor is inconsistent with the enabling statute and imposes an additional 

eligibility requirement upon the taxpayer in obtaining the tax exemption not authorized by the 

statute. 

The Division argues that the petitioner did not show he was fully entitled to or qualified for 

the exemption as of September 1, 1985, the beginning of the month in which he applied for the 

exemption; the petitioner did not show that the October 1, 1985 effective date of his exemption 

certificate was based on the regulation in question; and that the regulation is rational and is not 

inconsistent with § 1212-A of the Tax Law. 

We reverse the Administrative Law Judge's determination for the reasons stated below. 

Tax Law § 1212-A(a) authorizes New York City to impose an additional 8% tax on garage 

parking services. Chapter 330 of the Laws of 1985 amended § 1212-A(a) to provide an 

exemption to the additional parking tax for "receipts from the sale of such services to an 

individual resident of such county when such services are rendered on a monthly or longer-term 

basis at the principal location for the parking, garaging, or storing of a motor vehicle owned by 

such individual resident".  For purposes of implementing this exemption, Chapter 330 authorized 

the State Tax Commission to "delegate to the commissioner of finance of any city imposing such 

tax the power and authority to delegate and administer reasonable and necessary procedures, 

including the use of exemption certificates for presentation to vendors, for determining 

entitlement to exemption from such tax and to prescribe, subject to the approval of the tax 

commission, rules and regulations necessary and appropriate in carrying out such 

responsibilities."  (Tax Law § 1212-A[a][3].) Chapter 330 amended the Administrative Code of 

the City of New York similarly to provide for this exemption (NYC Adm. Code § 11-2051[d]). 
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Chapter 330 limited the exemption to the additional parking tax by providing that, "an 

individual resident shall not be entitled to a refund or credit with respect to any amount of 

additional tax which was paid to a vendor prior to the date such individual resident presented to 

the vendor a valid certificate of exemption from such tax."  (Tax Law § 1212-A[a][5].) New 

York City law was amended to include a similar provision (NYC Adm. Code § 11-2052[d]). 

Pursuant to these amendments, the New York City Department of Finance adopted a 

regulation for implementing the parking tax exemption. Article 2 of the City's regulation 

provides, in pertinent part: 

"Article 2. Eligibility for Exemption.--Upon application for and
issuance of an exemption certificate, an individual resident will be 
exempted from the additional 8% tax on the amount paid for the 
services of parking, garaging, or storing of motor vehicles."  (Title 
CC, Art. 2, emphasis added.) 

At Article 3(b) the regulation provides, in part: 

"(b) A certificate received by an individual resident and 
presented to a vendor after the beginning of a month will become 
effective on the first day of the following month."  (Title CC, Art. 
3[b].) 

We agree with petitioner that Article 3(b) of the regulation imposes a condition on the 

exemption beyond that authorized by the enabling statute. As set forth above, the statute requires 

the exemption to be claimed by presenting a valid exemption certificate to the vendor at the time 

the parking service is paid for by the customer (Tax Law § 1212-A[a]). Article 3(b) imposes the 

further condition that the customer pay the vendor and claim the exemption on the first day of a 

month. 

Perhaps the condition of Article 3(b) reflects the assumption that all eligible taxpayers 

would pay their parking fee at the first-of-the-month or was an attempt to encourage first of the 

month payments. However, we find no authority for the latter in the law and, as is apparent from 

the facts of this case, such an assumption was incorrect since taxpayers may pay their monthly 

parking bill at any time during the month. 

In addition, the regulation is internally inconsistent; Article 3(b) of the regulation 

contradicts Article 2 of the regulation. Article 2 exempts a resident "upon application for and 
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issuance of" an exemption certificate while Article 3 limits the exemption to the first of the 

month following issuance of the exemption certificate.  Petitioner applied for his exemption 

certificate on August 30, 1985. He was issued his exemption certificate on September 18, 1985 

but was told he was in fact not exempted from the additional parking tax until October 1, 1985. 

Pursuant to Article 2 of the regulation, petitioner should have been entitled to claim exemption 

from the tax as of September 18, 1985. 

The Division's remaining arguments are also unpersuasive. Its argument that petitioner did 

not show he was eligible for the exemption in September, 1985 is without merit. It can easily be 

deduced that petitioner was as eligible for the tax exemption when he applied for it on August 30, 

1985 as when he was approved for it on September 18, 1985 since the approval of his exemption 

was based on the information and supportive documents produced upon application. Equally 

unpersuasive is the Division's argument that petitioner did not prove that Article 3(b) was the 

regulation the City relied on in making his exemption valid as of October 1st. Article 3 and 

Article 2 are the only relevant regulations to the issue at hand. Had the City Finance Department 

not relied on Article 3, they would have had to rely on Article 2 in which case petitioner's 

exemption would have been valid upon "issuance" and "receipt", September 18, 1985, further 

supporting petitioner's position. 

It is for these reasons we find that portion of Article 3(b) of the New York City 

Department of Finance regulation which reads "A certificate received by an individual resident 

and presented to a vendor after the beginning of the month will become effective on the first day 

of the following month" unreasonable and not authorized by the Tax Law or the City 

Administrative Code. 

It was upon issuance of petitioner's tax exemption certificate that petitioner was entitled to 

use it as a valid certificate of exemption to exercise the benefits of Tax Law § 1212-A(a)(3) for 

which he was eligible. 

Accordingly, it is ORDERED, ADJUDGED, AND DECREED that: 

1. The exception of petitioner, Haskell Edelstein, is granted; 

2. The determination of the Administrative Law Judge is reversed; and 
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3. The application of Haskell Edelstein for a credit or refund is granted. 

DATED: 	Troy, New York 
February 8, 1990 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


