
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

ROBERT F. AND VIOLETA M. COLEMAN : DECISION 

for Redetermination of a Deficiency or for Refund of : 
New York State and New York City Income Taxes under 
Article 22 of the Tax Law and Chapter 46, Title T of the : 
New York City Administrative Code for the Years 1982 
and 1983. : 
________________________________________________ 

Petitioners, Robert F. and Violeta M. Coleman, 659 Lamoka Avenue, Staten Island, New 

York 10312, filed an exception to the determination of the Administrative Law Judge issued on 

September 9, 1988 with respect to their petition for redetermination of a deficiency or for refund 

of New York State and New York City income taxes under Article 22 of the Tax Law and 

Chapter 46, Title T of the New York City Administrative Code for the years 1982 and 1983 (File 

No. 802740). Petitioners appeared pro se. The Division of Taxation appeared by William F. 

Collins, Esq. (Irwin A. Levy, Esq., of counsel). 

Petitioners did not file a brief on exception. The Division submitted a letter in lieu of a 

brief. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation properly disallowed deductions claimed by petitioners 

for telephone expenses, automobile expenses and sales tax. 
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FINDINGS OF FACT 

We find the facts as stated in the Administrative Law Judge's determination and such facts 

are incorporated herein by this reference. Such facts are restated as follows: 
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Petitioners, Robert F. and Violeta M. Coleman, timely filed New York State and City of 

New York income tax resident returns for the years 1982 and 1983 (the "audit period") under the 

filing status "Married filing joint return".  On the returns, Robert Coleman listed his occupation 

as "Computer Analyst" for 1982 and "Asst. Vice President Technical Support" for 1983. Violeta 

Coleman listed her occupation as "Registered Nurse" for both years. For 1982, petitioners 

reported total income of $29,486.00, after adjustment, and for 1983, $32,497.00, after 

adjustment. 

On June 13, 1985, the Division issued a Statement of Personal Income Tax Audit Changes 

to petitioners, which set forth additional tax due of $2,296.00, penalty of $114.00 and interest of 

$387.00 for a total due of $2,797.00. The explanation offered on said statement was as follows: 

1992  1993  TOTAL 

See Attached $ 6,758.00 $ 9,274.00 

Medical adjustment 3% of $4,268.00 149.00 -0-

Net Adjustment
Taxable Income Previously Stated 
Corrected Taxable Income 

6,907.00 
18,419.00 
25,326.00 

9,274.00 
17,479.00 
26,753.00 

Tax on Corrected Taxable Income 1,902.00 2,042.00 
Minimum Income Tax  -0- -0-
(See attached IT-220)

Add: New York City Tax 698.00 750.00 
Surcharge 

Corrected Tax Due 
34.00 

2,634.00 
75.00 

2,867.00 
Tax Previously Computed
Total Additional Tax Due 

1,656.00 
978.00 

1,549.00 
1,318.00 

Penalties: 
685(b) 5% 

Interest (.23083) (.12313)
Total 

49.00 
226.00 

1,253.00 

65.00 
161.00 

1,544.00 $2,797.00" 

The adjustments set forth at the beginning of this chart represent a disallowance of deductions 

totalling $6,758.00 for 1982 and $9,274.00 for 1983. 

The Division attached sheets to the Statement of Audit Changes which delineated the 

disallowed items for each year. The following information was provided regarding the year 

1982: 
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"The following items have been disallowed as non-deductible. 

Car & Truck Expense

Depreciation

Office Supply and Postage

Travel and Entertainment

Utilities and Telephone

Office in home


Total 1 

Claimed  Allowed  Adjustment 

$  646.00 $ -0- $  646.00 
2,077.00  -0- 2,077.00 

108.00  -0- 108.00 
45.00  -0- 45.00 

292.00  -0- 292.00 
1,100.00  -0- 1,100.00 

$4,268.00  $ -0- $4,268.00 

The following items have been allowed up to an amount deemed reasonable. 

Claimed Allowed 1/6 Adjustment 

Uniforms $275.00  $ 45.00  $230.00 
Uniform Support Stocking [sic]  310.00  51.00  259.00 
Laundry  250.00  41.00  209.00 

Total 2 $835.00  $137.00  $698.00 
The following itemized deductions have been disallowed due to unsubstantiated [sic] or

not deductible. 

Sales tax (other purchases)
Contributions 
Miscellaneous 

Total 3 

Total Disallowance 1-2-3 above 

Med. Adj. 4268 x 3% = 149 
+698 
4966" 

Claimed 

$  526.00 
562.00 
849.00 

$1,937.00 

Allowed Adjustment 

$ -0- $  526.00 
145.00 417.00 

-0- 849.00 
$145.00 $1,792.00 

$6,758.00 

$ 149 

With regard to 1983, the following information was provided: 

"The following items have been disallowed as non-deductible. 

Claimed  Allowed  Adjustment 

Car & Truck Expense

Depreciation

Supplies

Travel & Entertainment

Utilities & Telephone

Office in home


Total 1 

$1,166.00 $ -0- $1,166.00 
3,556.00  -0- 3,556.00 

128.00  -0- 128.00 
110.00  -0- 110.00 
590.00  -0- 590.00 

1,200.00  -0- 1,200.00 
$6,750.00  $ -0- $6,750.00 

The following items have been allowed up to an amount deemed
reasonable. 



Laundry & cleaning

Uniforms

Uniform Shoes ½ allowed

Uniform Stocking [sic]


Total 2 
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Claimed 

$255.00 
245.00 
120.00 
285.00 

$905.00 

Allowed 1/6 Adjustment 

$ 42.00  $213.00 
40.00  205.00 
60.00  60.00 
47.00  238.00 

$189.00  $716.00 

The following itemized deductions have been disallowed due to unsubstantiated [sic] or
not deductible. 

Sales Tax (other purchases) [sic]

Contributions 

Miscellaneous 


Total 3 

Claimed  Allowed  Adjustment 

$ 443.00 $ -0- $ 443.00 
780.00  205.00  575.00 

1,191.00  401.00  790.00 
$2,414.00 $606.00 $1,808.00 

Total Disallowance 1-2-3 above $9,274" 

On August 23, 1985, the Division issued a Notice of Deficiency to petitioners asserting 

additional tax due of $2,296.00, plus penalty of $114.00 and interest of $438.95, for a total due 

of $2,848.95. 

During 1982 and 1983, petitioner Robert F. Coleman was employed by Donaldson, Lufkin 

& Jenrette, Inc.  During that same time, petitioner Violeta M. Coleman was an independent 

contractor working as an on-call special duty nurse with Maimonides Medical Center in 

Brooklyn, New York. Petitioner Robert F. Coleman filed W-2 forms for 1982 and 1983 

reporting wages in the amounts of $30,107.52 and $32,496.65, respectively.  Petitioner Violeta 

M. Coleman submitted 1099 forms into evidence, showing nonemployee compensation of 

$4,462.50 for 1982 and $8,460.00 for 1983. She received no employee benefits and had no taxes 

deducted. Petitioner Violeta M. Coleman's occupation was that of a rehabilitation counselor. It 

required daytime and nighttime, in-home private duty and in-home post discharge care. 

Mrs. Coleman received her assignments from the hospital via the telephone in her home. 

She would go to the hospital, approximately seven miles from her home, to pick up the necessary 

patient information and then proceed to the patient's home. The hospital required that she use her 
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own car to complete her patient assignments. After fulfilling her duties at the patient's home, 

Mrs. Coleman would return directly to her home, without returning to the hospital. Although 

petitioner was unable to obtain a log of her patient visits from the hospital, she did obtain a list of 

all the patients she saw in 1982 and 1983. Mrs. Coleman treated 113 patients in 1982 and 154 

patients in 1983. Mrs. Coleman possessed no mileage log or travel records. The auditor 

combined all of Violeta Coleman's days spent actually visiting patients, totalling 63 in 1982, and 

determined that she was employed in her trade or business approximately 2 months out of the 

year. Work records for the year 1983 showed similar periods of activity. 

Petitioners' residence during 1982 and 1983 was a six-room apartment, with three 

bedrooms. Petitioners occupied one bedroom, their two daughters another, and the third was 

used as a spare room, containing nursing books, shelving, a desk and a telephone. The telephone 

was an extension of the one line running into the apartment. Petitioners purchased the telephone 

unit in 1982 for $54.11. 

Petitioner Violeta M. Coleman used the office to receive assignments from the hospital and 

maintain mandatory reports of treatment rendered and patients' conditions, which reports were 

subsequently given to the nursing office at Maimonides Hospital. Mrs. Coleman also used the 

office to prepare herself for visits to patients by reviewing the technical nursing information kept 

there. Mrs. Coleman was not provided any work space at Maimonides Hospital. Petitioner 

Robert F. Coleman occasionally used the office for completing work he had brought home from 

his place of employment. The office was also used by Violeta Coleman in an accounting 

business started in 1983, and for management of the business finances during both years. 

At hearing, petitioners presented testimony and documentation to support their claimed 

business expenses and itemized deductions for 1982 and 1983. 

(a) Car and truck expenses were claimed by petitioner Violeta Coleman based upon 

expense records she maintained. Mrs. Coleman asserted that she traveled approximately 1,250 

miles for work purposes in 1982, and 2,500 miles in 1983, and that her car was used primarily for 
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business while her husband's car was used for personal travel. She also depreciated her car based 

on a three-year accelerated cost recovery system ("ACRS") basis. 

(b) Petitioner Violeta Coleman claimed office supplies which included business 

stationery, postage, an attache bag, pen light and wristwatch with a second hand, all related to her 

nursing duties. 

(c) Travel and entertainment expenses claimed included replacement of a patient's lost 

garment and small contributions to hospital and nursing social functions. 

(d) Violeta M. Coleman claimed a home office deduction for one-sixth of the total cost 

of her apartment. Utilities were prorated in the same fashion as the claimed home office 

expense, but the telephone expense included the entire basic rate since the telephone was 

allegedly not used for personal calls. Petitioners also claimed the value of the extension phone 

purchased in 1982. 

(e) Uniforms, nursing shoes, and support stocking purchases were substantiated by 

receipts. Petitioner Violeta Coleman was pregnant during the latter part of 1982 and early part of 

1983. Mrs. Coleman explained that due to her pregnancy, her size kept changing constantly, 

requiring the purchase of new uniforms, support stockings and shoes. 

(f) The laundry expenses were determined at $1.50 per week for washing and drying a 

load of laundry, $2.75 per month for detergent and $8.50 per month for bleach and blue spot 

remover. Mrs. Coleman washed her uniforms separately because of the requisite bleach and blue 

spot remover. 

(g)  The sales tax adjustment was conceded by both petitioners, and is not in issue. 

(h) Contributions claimed by petitioners include $4.00 each week (50 weeks) at church 

services and $10.00 at Christmas and Easter. For 1982, petitioners presented receipts for a 

$10.00 contribution to the American Heart Association, $5.00 to the North Shore Animal 

League, $10.00 to the United Fund of Greater New York, $20.00 to the United Lithuanian Relief 

Fund, and $2.00 for church and hospital raffle tickets. 



-8-

Petitioners also claimed a deduction for the donation of used clothing with a fair market 

value of $220.00, and donations to other organizations of $25.00. Neither the clothing nor the 

other donations were substantiated by receipts for 1982. For 1983, petitioners presented receipts 

for donations of $25.00 to the Heart Fund, $105.00 to the Animal Clinic of Bay Ridge, and 

$15.00 to the United Fund of Greater New York. Petitioners also possessed a "Donor's Receipt" 

from the "Salvage Bureau of the Society of St. Vincent de Paul" for "4 Large Bags of assorted 

clothing", which petitioners assembled in list form and had signed by the same person who 

signed the attached "Donor's Receipt".  Petitioners estimated the fair market value of the clothes 

to be $415.00. In 1983, petitioners claimed contributions to their church in the amount of $5.00 

per week and $10.00 at Christmas and Easter. Petitioners listed $43.00 worth of contributions 

for 1983 that had no accompanying receipts. 

(i) In 1982, petitioners claimed miscellaneous expenses for job seeking by petitioner 

Robert Coleman during a three-day trip to Kansas City. Mr. Coleman presented substantiating 

documentation including: a letter from "AMP Incorporated", offering him a position as 

"Operations Manager" of the "Systems Department", following a meeting in Overland Park, 

Kansas; an airline ticket in the sum of $388.00 representing a roundtrip fare from New York to 

Kansas City, Missouri; $52.00 in meal receipts; and a parking receipt from LaGuardia Airport for 

$45.00. 

Petitioners claimed additional business expenses of $134.00 including an attache case, 

desk set and resume printing, and professional computer book purchases of $63.00. For 1983, 

petitioners claimed miscellaneous expenses which included $332.00 for a "job seeking" trip to 

Tampa, Florida.  Petitioners provided proof of purchase for the airline ticket, but presented no 

documentation related to the three purported job interviews. Also in 1983, petitioners claimed 

$106.55 for printing services and paper goods related to job seeking, and $305.83 for 

professional activities and supplies which were substantially personal in nature (e.g., luncheons, 

stamps for Christmas cards to employees and Cross pens). Petitioners claimed a total of $110.66 
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for professional books during 1983, including books on computer applications and tax 

preparation. 

(j) Under investment expenses, petitioners claimed $356.00 in 1982 and $348.74 in 

1983. These expenses were primarily for daily and weekly newspapers and other periodicals, and 

lunch in December 1983 to discuss investment options. For 1983, petitioners filed a Federal 

form 1040, with a Schedule D showing a net short-term capital gain from investments of 

$173.06. No investments were made by petitioners in 1982. 

OPINION 

In the decision below the Administrative Law Judge determined that petitioners were 

entitled to certain deductions pursuant to section 162(a) of the Internal Revenue Code. Other 

deductions claimed by petitioners were denied due to a lack of substantiation in support of such 

deductions. The Administrative Law Judge also found that petitioners conceded the sales tax 

adjustment made by the Division. 

On exception petitioners contend that certain of the disallowed deductions should be 

granted. Specifically, petitioners argue that they have maintained records which are adequate to 

prove their entitlement to deductions for 50 percent business use of the automobile and 80 

percent business use of the telephone. Petitioners also assert that they did not concede that the 

sales tax adjustment was correct. 

In response, the Division argues that petitioners never supplied adequate records to 

substantiate the items for which credit is sought. In particular the Division contends that it would 

be arbitrary to allow petitioners credit for items that do not have their use supported by specific 

facts or figures. As a result, the Division seeks to have the determination below sustained. 

We modify the determination of the Administrative Law Judge. 

The adjusted gross income of a New York resident taxpayer is his Federal adjusted gross 

income, with certain modifications not applicable here (Tax Law § 612[a]). Section 62(a)(1) of 

the Internal Revenue Code defines Federal adjusted gross income and provides that certain 

deductions attributable to a trade or business may reduce gross income to determine adjusted 
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gross income. Among the deductions allowed to reduce gross income are those allowed by 

section 162(a) of the Code for ordinary and necessary trade or business expenses and by section 

167(a) of the Code for depreciation on property used in a trade or business. 

In the determination below the Administrative Law Judge allowed petitioners a deduction 

for the cost of an extension phone. Although the Administrative Law Judge found as a fact that 

Mrs. Coleman received her work assignments via the telephone and that Mrs. Coleman was 

engaged in a trade or business within the meaning of Internal Revenue Code section 162(a), he 

allowed no deduction for the telephone service. The Administrative Law Judge reasoned that 

since petitioners would have had a telephone in their residence regardless of their employment, 

the service itself is a personal or family expense rather than a trade or business expense.  While 

we agree that the personal use of a telephone in a residence is a factor to consider, we do not 

agree that it necessarily precludes any section 162(a) deduction for such a telephone. The rule in 

such instances is that when substantial business motives, in addition to personal motives, exist 

for the acquisition and maintenance of the telephone an allocation of the expense is necessary 

(Drummond v. Commr., T.C. Memo 1980-416; International Artists, Ltd. v. Commr., 55 T.C. 94, 

104). We conclude that petitioner has satisfactorily shown that substantial business motives 

existed for the use of the telephone service and this is in accord with the Administrative Law 

Judge's findings of fact. 

The problem we are confronted with is ascertaining the exact amount of business use of 

the telephone by petitioner. In making an estimate where the taxpayer has been unable to 

substantiate the exact amount of expense deductions through adequate records a court should 

work to achieve a close approximation, "bearing heavily if it chooses upon the taxpayer whose 

inexactitude is of his own making" (Cohan v. Commr., 39 F2d 540). This is commonly known 

as the Cohan rule. 

In situations similar to the petitioners', where taxpayers have sought the Internal Revenue 

Code section 162(a) deduction for business use of a home telephone, reasonable amounts of the 

expense have been allowed (see, Schiraldi v. Chu, 126 AD2d 793; Drummond v. Commr., supra; 
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Barry v. Commr., T.C. Memo 1978-250; Cioffi v. Commr., T.C. Memo 1980-223; Robinson v. 

Commr., T.C. Memo 1984-188). In each of the above cases the taxpayer established that he was 

entitled to some amount of the Internal Revenue Code section 162(a) deduction for business use 

of his home telephone but records were not available to prove the exact amount. Further, in each 

case, except Schiraldi, the Internal Revenue Service failed to grant the taxpayer any amount of 

the deduction due to a lack of substantiation in support of the amount sought. In response, the 

Tax Court applied the Cohan rule so that the taxpayer would receive at least a portion of what he 

was due. The rationale underlying these decisions is that a taxpayer's burden under Helvering v. 

Taylor, 293 US 597 is to prove that an assessment is incorrect, not to prove the exact amount of 

tax owed. Where a taxpayer has proved that he is entitled to some deduction where none has 

been allowed, he has satisfied his burden of proof and the assessment must be modified (see, RIA 

Federal Tax Coordinator 2d, Volume 16 par. L-1557). 

In the instant case we are confronted with this situation. Petitioner Violetta Coleman has 

shown that she is entitled to a deduction, yet she has not provided records which enable us to 

specifically determine the amount that she is due. As a result, we will estimate petitioner's 

expense as best as we can on the information available. Because petitioner's home telephone was 

used for both business and personal reasons we must allocate the expense between deductible 

business use and nondeductible personal use. Further, since petitioner's phone was kept to 

receive calls from the hospital, very few of petitioner's outgoing calls were business related and 

only a portion of the incoming calls could have been business related. We conclude it is fair and 

reasonable under the circumstances to allow petitioner to deduct 15 percent of the annual service 

charge for the cost of the home telephone for the years at issue (see, Drummond v. Commr., 

supra, at 1338). 

The next issue concerns the extent to which, if any, petitioner Violetta Coleman should 

receive a deduction for business use of her automobile pursuant to sections 162(a) and 167(a) of 

the Internal Revenue Code. Presently the statutory requirements for proving one's entitlement to 
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a business deduction for an automobile used in local travel (i.e., travel not away from home) are 

strict. Taxpayers are required to keep detailed records substantiating their use of automobiles for 

business purposes (I.R.C. § 274[d][4] as amended by § 179[b][1], PL 98-369). Specifically, a 

log reporting total mileage, business mileage, commuting mileage and other personal mileage 

driven is required (Treas. Reg. § 1.274-5T[d][2][i]). The Administrative Law Judge denied 

petitioners' claim for deductions with respect to the automobile because they did not satisfy the 

record keeping requirements of section 274(d) of the Internal Revenue Code. However, the 

amendments to section 274(d) requiring such substantiation and abolishing the application of the 

Cohan rule to local travel, as at issue here, did not take effect until 1986 (Code Sec. 274[d] 

before amend. by Secs. 6[a] and [b], PL 99-44 and Sec. 179[d][2], PL 98-369; Conf. Rept. No. 

99-67 pages 5, 9, 11). For the years at issue deductions for automobile expenses were allowed 

under the Cohan rule. 

We find that petitioner has established that a significant portion of her use of her 

automobile was directly attributable to her nursing business, traveling between work 

assignments. Petitioner supported her claim with uncontroverted testimony confirmed by a letter 

from the hospital that she serviced. Accompanying the letter from the hospital was a detailed list 

of the names and addresses of the several patients that petitioner traveled to attend. As a result, 

we find that petitioner is entitled to some expense for her automobile based on the Cohan rule as 

we discussed in the allowance of petitioner's telephone expense. 

We will determine the amount of expense that petitioner Violeta Coleman will be allowed 

for business use of her automobile in a manner similar to the way in which we estimated the 

allowable telephone expense. As noted earlier, such an estimation will bear heavily upon 

petitioners, since they have failed to maintain detailed records proving the exact amount of the 

expense claimed (see, Bodoglau v. Commr., 230 F2d 336). Since it is clear from the record and 

the Administrative Law Judge found as a fact that petitioner Violeta Coleman's business required 

that she travel from the hospital to her first patient and between patients, it follows that she 

incurred a significant amount of deductible, noncommuting, business mileage on her automobile. 
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Under the circumstances we find that it is both fair and reasonable to allow petitioner 25 percent 

of the automobile expenses and depreciation claimed as deductions (see, Barry v. Commr., T.C. 

Memo 1978-250; Stearns v. Commr., T.C. Memo 1984-97; Pimpton v. Commr., T.C. Memo 

1981-3; Coon v. Commr., T.C. Memo 1980-366). 

The last issue that we will address is petitioners' claim that they were not allowed the 

deduction to which they were entitled for sales taxes paid. Former Internal Revenue Code 

section 164(a) allowed for the deduction of state and local general sales taxes. Petitioners have 

offered evidence of the amount of sales tax that they incurred for the years at issue. The receipts 

that petitioners have produced, however, total an amount less than that which they were given 

credit for by the auditor.  The auditor gave petitioners credit for sales tax paid based on the 

appropriate figures from the optional state sales tax tables for the years at issue.  If it is 

petitioners' contention that they are entitled to credit for sales taxes paid both in the amount 

granted by the optional sales tax tables and in the amount for which they tender receipts, then 

they are mistaken. It is to petitioners' advantage to take the greater of the two. Thus, since the 

record before us indicates that the table amount of sales tax is greater than the amount petitioners 

have shown that they paid for 1982 and 1983 we agree with the deduction for sales taxes paid 

that petitioners have already been allowed. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of petitioners Robert F. and Violeta M. Coleman is granted to the extent 

that 15 percent of the telephone expense and 25 percent of the automobile expenses and 

depreciation claimed on their 1982 and 1983 returns are allowed and is in all other respects 

denied; 

2. The determination of the Administrative Law Judge is modified as indicated in 

paragraph "1" above, but is in all other respects affirmed; 

3. The petition of Robert F. and Violeta M. Coleman is granted to the extent indicated in 

conclusions of law "D", "G", "H", "I", "J", "L" and "M" of the determination of the 
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Administrative Law Judge and is further granted to the extent indicated in paragraph "1" above, 

but is in all other respects denied, and the notice of deficiency issued on August 23, 1985 is to be 

modified accordingly. 

DATED: 	Troy, New York 
May 18, 1989 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig

Commissioner 


