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________________________________________________ 

In the Matter of the Petition 

of 

CAPITAL CABLEVISION SYSTEMS, INC. 

for Revision of a Determination or for Refund 
of Sales and Use Taxes under Articles 28 and 29 
of the Tax Law for the period June 1, 1981 
through February 29, 1984. 

: 

: 

: 

: 

: 

________________________________________________: 

Petitioner Capital District Better TV, Inc., 160 Inverness Drive West, Englewood, 

Colorado 80112 filed an exception to the determination of the Administrative Law Judge issued 

on August 9, 1990 with respect to its petition for revision of a determination or for refund of 

sales and use taxes under Articles 28 and 29 of the Tax Law for the period June 1, 1981 through 

November 30, 1982. 

Petitioners American Television & Communications Corporation, American Television 

Communications Corporation d/b/a American Cablevision of Webster, Greater Rochester 

Cablevision, Inc. f/k/a American Cablevision of Rochester and Capital Cablevision Systems, 

Inc., all bearing the mailing address of 160 Inverness Drive West, Englewood, Colorado 80112, 

filed exceptions to the determination of the Administrative Law Judge issued on August 9, 1990 

with respect to their petitions for revision of a determination or for refund of sales and use taxes 

under Articles 28 and 29 of the Tax Law for the period June 1, 1981 through February 29, 1984. 

The Division of Taxation also filed an exception to the determination of the 

Administrative Law Judge issued on August 9, 1990 with respect to petitioners' petitions for 

revision of a determination or for refund of sales and use taxes under Articles 28 and 29 of the 

Tax Law for the periods June 1, 1981 through November 30, 1982 and June 1, 1981 through 

February 29, 1984. 

Petitioners appeared by Meister Leventhal & Slade, Esqs. (Ronald W. Meister, Esq., of 

counsel). The Division of Taxation appeared by William F. Collins, Esq. (Mark F. Volk, Esq., 

of counsel). 
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Petitioners filed a brief in support of their exceptions and in response to the Division of 

Taxation's exception. The Division of Taxation filed a brief in support of its exception and in 

response to petitioners' exceptions. Oral argument, at the request of all parties, was heard on 

March 6, 1991. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I.  Whether the Division of Taxation properly concluded that 40% of the payments to 

subcontractors for cable connection services to the subscribers were not sales for resale of an 

installation service and were, therefore, subject to sales tax. 

II.  Whether the Division of Taxation properly concluded that payments to subcontractors for 

improvements to the special franchise cable system are subject to sales tax for failure to meet 

the criteria of a capital improvement under the Tax Law. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for findings of 

fact "2" and "7" which have been modified. The Administrative Law Judge's findings of fact 

and the modified findings of fact are set forth below. 

Capital District Better TV, Inc., American Television & Communications Corporation, 

American Television Communications Corporation d/b/a American Cablevision of Webster, 

Greater Rochester Cablevision, Inc. f/k/a American Cablevision of Rochester and Capital 

Cablevision Systems, Inc. (hereinafter referred to as "petitioners") are five affiliated cable 

television companies operating in New York State engaged in the business of providing 

entertainment programs and information services to their subscribers in the upstate area.  In 

order to deliver their television signals, petitioners construct distribution systems of coaxial 

cables, amplifiers and filters in conduits under the public streets and in above-ground easements 

and, when requested by subscribers, physically connect the subscribers' television sets to the 

trunk systems. 
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We modify finding of fact "2" of the Administrative Law Judge's determination to read as 

follows: 

During the periods at issue, petitioners employed subcontractors to 
perform the connection services between the subscribers' premises and 
petitioners' distribution systems. These subcontractors billed petitioners for 
the connection service and petitioners in turn billed the service to their 
subscribers in the form of a nonrecurring installation charge. The amount 
of the installation charge was prescribed by the franchise agreement with 
each municipality in which petitioners operate. Petitioners collected sales 
tax on the installation charge, stated it separately in its billing procedure and 
remitted it to New York State.  It is stipulated between the parties that 
petitioners properly collected and remitted sales tax on these installation 
fees. 

Petitioners recorded the payments to subcontractors for such 
installation services, also referred to as hook-ups, in two separate accounts,
one labeled "X" and one labeled "R".  It was disclosed during the hearing
that it would have been more proper to record payments for hook-ups only
in the "X" account and as a result, an assessment of additional tax in the 
amount of $48,133.00 (rounded) for an amount charged to the "R" account 
was erroneously assessed. It is undisputed between the parties and agreed 
that the notices of determination and demands for payment of sales and use 
taxes due, described below, must be reduced for this purpose by
$48,132.92.1 

Petitioners' "X" account represented payments to subcontractors who performed hook-up 

services to subscribers. Upon completion of the audit, the Division of Taxation assessed tax on 

40% of the payments to subcontractors that were included in the "X" account. The auditor 

testified that the "X" account represented labor which was used to install materials from the 

telephone poles to the house and throughout the house. He further testified that during the 

course of the audit he received information from petitioners that 40% of the payments to 

subcontractors represented installation within the house (i.e., within the structure). This 

amount, through further discussion, was raised to 60%. Thus, the auditor concluded that 40% 

of the payments to subcontractors represented installation from the pole to the house and 60%, 

determined as nontaxable, represented installation inside the structure. The Division of 

Taxation clearly distinguished labor charges for the installation from the telephone pole across 

1 

We modified this finding of fact by adding the sentence "[t]he amount of the installation charge was prescribed by 
the franchise agreement with each municipality in which petitioners operated" to more accurately reflect the 
record. 
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the private property of the subscriber to the structure, which was not considered to be resold, 

from the connection services taking place within the walls of the structure, which were 

considered to be resold. The disputed tax as a result is $40,496.00 as indicated in Appendix 

"A". 

Aside from the erroneous charge to the "R" account of hook-up payments, the prime 

purpose of the "R" account was to record payments to subcontractors who were responsible for 

installing the distribution system in the main trunk line. 

The municipalities in which petitioners operate granted them a "special franchise" to run 

cables from their origination points through the public way.  The New York State Real Property 

Tax Law § 102(17) defines special franchise as: 

"the franchise, right, authority or permission to construct, maintain or operate in, 
under, above, upon or through any public street, highway, water or other public
place, mains, pipes, tanks, conduits, wires or transformers, with their 
appurtenances, for conducting water, steam, light, power, electricity, gas or other 
substance." 

In general, petitioners executed long-term franchise agreements with municipalities for 

the purpose of obtaining special franchise rights. Petitioners agreed to pay the municipalities 

where they operate franchise fees of up to 3% of their annual gross revenues. In addition, they 

pay a separate franchise tax assessed by the New York State Board of Equalization and 

Assessment that is based on the miles of cable installed. The intention at all times is for the 

installation of the trunk system to become a permanent installation to real property. 

During the periods at issue, petitioners employed subcontractors to install cable in the 

special franchises for the purpose of expanding their services and increasing the value of the 

franchise. 

We modify finding of fact "7" of the Administrative Law Judge's determination to read as 

follows: 

Petitioner introduced into evidence an agreement between the City of 
Ithaca and American Television and Communications Corporation. This 
agreement was executed in 1978 and had a term of ten years, with a renewal 
option at the end of the term. Mr. Esposito, President of American 
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Television and Communications Corporations, indicated that this agreement 
was in effect for the years at issue in this audit. This agreement did not 
contain a provision addressing the removal or retention of the trunk line and 
cable system. 

Prior to the introduction of this agreement, the record indicates an off-
the-record discussion. Subsequent to the discussion, the Administrative Law 
Judge indicated, for the record, only that the discussion concerned "the 
submission of a large number of franchise agreements and legal information 
pertaining to each of petitioners" (Tr., p. 25). Later in the hearing, in 
response to a question by the Administrative Law Judge to petitioners' 
representative concerning whether he wished redirect examination of Mr. 
Esposito, petitioners' representative answered "No . . . only to state what I 
mentioned off the record before, that we have with us, and they are available 
(to the Division's representative) and to (the Administrative Law Judge), 
other franchise agreements for our purposes. We don't see the need to submit 
them into evidence" (Tr., p. 37). The Administrative Law Judge then asked 
petitioners to submit into the record, for purposes of example, an agreement 
which had a termination clause in it. In response to this request, petitioners
introduced an agreement, executed in December 1984, between the Town of 
Colonie and Capital District Better TV, Inc. Although it did not pertain to
the periods at issue, petitioners' representative indicated that "he (did not)
believe the language in the earlier period varied" (Tr., p. 38). Petitioners' 
representative also indicated that "in some of the franchise agreements 
petitioners operate under, the municipalities have the theoretical right to 
come to us at the end of the franchise period and ask us to remove the cable,
but no one has ever asked us to do that" (Tr., p. 16). Mr. Esposito also stated 
that several of the agreements contained removal provisions (Tr., p. 36). 

The removal provision in the Town of Colonie agreement stated: 

"DISPOSITION OF TERMINATED FRANCHISE 

In the event of a termination then, the Company shall execute such 
documents as may be necessary to transfer title of the system to the Town, 
whereupon the Town shall proceed to hold a sale and sell the system.  The 
system shall be priced at Fair Market Value and sold as a going business and 
the recent sales of similar CATV systems shall be taken into consideration as 
a basing price for any sale. After deducting any amounts owed the Town, 
including legal fees, the balance of the proceeds shall be returned to the 
Company.  The Town reserves the right to require the Company to remove its 
supporting structures, poles, transmission and distribution systems and 
appurtenances from the streets, ways, lanes, alleys, parkways, bridges, 
highways, and other public places in, over, under or along which they are 
installed and to restore the areas to their original condition. If such removal 
is not completed within six (6) months of such termination, the Town may
deem any property not removed as having been abandoned."2 

2 

The first two paragraphs of Finding of fact "7" of the Administrative Law Judge's determination read as follows: 

"Petitioners introduced two franchise agreements during 
the hearing.  The first was executed in 1978 between the City 
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Petitioners presented two credible and competent witnesses who provided complete 

testimony as to the organization of the cable companies, a history of their operations and an 

explanation of the technical components of the system.  Their testimony collectively indicated 

that the installation of the cable is intended to be permanent, that it is not feasible to remove the 

cable and such removal is impossible without causing material damage. If the cable is in fact 

removed, the distribution system is destroyed and the cable itself cannot be reused. One of 

these witnesses, a leading expert on the cable systems in New York State, Dr. Anthony 

Esposito, testified that no cable company in the history of New York State has ever been 

required to remove its cable installations in spite of the provision in the franchise agreements 

which frequently allows the municipality to retain the right to request such removal. 

With respect to the charges to the "R" account representing the improvements to the 

special franchise cable system, the Division of Taxation determined that the charges are not 

capital improvements and that the expenditures are for tangible personal property subject to tax, 

or are for labor to install or maintain tangible personal property subject to tax. 

Another issue raised at the hearing pertained to sales taxes of $725.00 imposed upon the 

payment to a subcontractor for construction of a road. Both parties agreed at the hearing that 

of Ithaca and American Television and Communications Corporation. 
The term of this agreement was 10 years, with a renewal option 
at the end of the term. It did not contain a provision 
addressing the removal or retention of the trunk line and 
cable system. It is unclear from the record whether this was 
the actual agreement in place during the years in issue. 

"The second agreement was executed in December 1984, 
between the Town of Colonie and Capital District Better TV, 
Inc. Although it does not pertain to the period in issue, 
the language with respect to termination of the franchise 
was offered as an example of the language generally used in 
the franchise agreements that were in effect. The provision 
stated the following:" 

The "DISPOSITION OF TERMINATED FRANCHISE" contained in the Administrative Law Judge's 
finding of fact "7" is restated above in the modified finding of fact. 

We have modified this finding of fact to accurately reflect the record. 
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the notice of determination with respect to Capital Cablevision Systems should be reduced by 

$725.00 since this was a nontaxable transaction and the tax was imposed in error. 

Records requested and made available by petitioners during the audit included sales tax 

returns and related worksheets, depreciation schedules, distribution summary reports, sales 

journal, sales invoices, purchases journal, purchase invoices and the general ledger. There is no 

issue in this case as to whether the records were complete and adequate, nor as to whether they 

were appropriately made available for review by the Division of Taxation. 

Petitioners, by signature of their controller, executed numerous consents ultimately 

extending the period of limitation for assessment of sales and use taxes for the period June 1, 

1981 through February 28, 1982 to June 20, 1985. On June 20, 1985, as a result of the field 

audit of petitioners, the Division of Taxation issued five separate notices of determination and 

demands for payment of sales and use taxes due under Articles 28 and 29 of the Tax Law 

containing the following explanation: 

"The tax assessed herein has been determined to be due in accordance with the 
provisions of Section 1138 of the Tax Law and may be challenged through the 
appeal process by filing a petition within 90 days." 

The amount of tax and interest due for the quarterly periods pertaining to each of the 

petitioners was as follows: 

American Cablevision of Rochester 

Period  Tax  Interest  Total 

8/31/81 $111,368.87 $ 53,658.74 
11/30/81 81,393.94 35,828.67 
2/28/82 34,085.05 13,611.86 
5/31/82 32,843.51 11,783.36 
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8/31/82
11/30/82
2/28/83
5/31/83
8/31/83
11/30/83
2/29/84 

Period 

8/31/81
11/30/81
2/28/82
5/31/82
8/31/82
11/30/82
2/28/83
5/31/83
8/31/83
11/30/83
2/29/84 

76,795.42 24,435.99 
30,544.44 8,493.18 
11,353.98 2,739.03 

9,218.02 1,971.62 
8,220.32 1,533.51 

17,449.83 2,790.89 
30,778.76  4,095.16 

$444,052.14 $160,942.01 

American Cablevision of Webster 

Tax 

$ 27,305.26 
17,170.07 
6,710.76 

19,731.44 
41,358.24 

6,998.43 
7,441.96 
1,151.45 

922.50 
3,372.98 
1,345.42 

$133,508.51 

Interest 

$ 13,155.97 
7,558.07 
2,679.94 
7,079.11 

13,160.02 
1,945.98 
1,795.30 

246.28 
172.09 
539.47 
179.01 

$ 48,511.24 

$604,994.15 

Total 

182,019.75 
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Capital Cablevision Systems, Inc.


Period 

8/31/81
11/30/81
2/28/82
5/31/82
8/31/82
11/30/82
2/28/83
5/31/83
8/31/83
11/30/83
2/29/84 

Tax 

$ 12,772.26 
10,369.74 
12,649.66 
46,863.65 
4,491.20 
6,056.43 

15,208.19 
5,340.54 

12,023.51 
13,522.76 
9,948.88 

$149,246.82 

Interest 

$ 	6,153.81 
4,564.64 
5,051.64 

16,813.41 
1,429.08 

968.65 
3,668.82 
1,142.28 
2,243.00 
2,162.80 
1,323.71 

$ 45,521.84 

Total 

194,768.66 

American Television & Communications Corp. (Ithaca) 

Period 

8/31/81
11/30/81
2/28/82
5/31/82
8/31/82
11/30/82
2/28/83
5/31/83
8/31/83
11/30/83
2/29/84 

Tax 

$ 	2,427.33 
1,863.12 
7,683.38 
3,220.92 
2,379.97 
1,063.37 
1,592.07 
2,728.42 
5,694.18 
2,363.72 
9,323.91 

$ 40,340.39 

Interest 

$ 1,169.51 
820.12 

3,068.36 
1,155.58 

757.30 
295.68 
384.07 
583.58 

1,062.26 
378.05 

1,240.56 
$ 10,915.07 

Total 

51,255.46 

Total 

10,756.21 

$1,043,794.23 

Capital District Better TV, Inc. 

Period 

8/31/81
11/30/81
2/28/82
5/31/82
8/31/82
11/30/82 

TOTALS 

Tax 

$ 2,838.69 
2,674.46 

570.98 
857.45 
197.36 
370.75 

$ 7,509.69 

$774,657.55 

Interest 

$ 1,367.71 
1,177.27 

228.02 
307.63 
62.80 

103.09 
$ 3,246.52 

$269,136.68 

The field audit reports indicated that the additional tax liabilities were comprised of 

analyses of the "R" account, "X" account, an account entitled "Other", and an amount for 
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recurring purchases reviewed for test periods. The "R" account amounts assessed pertained to 

the erroneous portion of the hook-up payments that should have been included in the "X" 

account, as well as payments to subcontractors who installed the distribution system in the main 

trunk line. The additional tax determined with respect to the "X" account related to the 

subscriber hook-up and installation services. This account was determined to be 40% taxable 

and 60% nontaxable according to the audit report.  The "Other" account related to tax not paid 

on purchases of certain assets. The audit report further indicated that recurring purchases were 

examined for two locations and, pursuant to a review of several test months, additional taxable 

recurring purchases for the combined petitioner locations for the period totalled $108,195.87. 

An additional tax liability for those recurring purchases relating to each of the five petitioners is 

indicated in Appendix "A", item 4. 

OPINION 

The Administrative Law Judge held that the payments to subcontractors for the services 

of installing the cable service from the petitioners' distribution systems to the subscribers' 

premises were purchases for resale and were not subject to tax.  The Administrative Law Judge 

rejected the assertions of the Division of Taxation (hereinafter the "Division") that only the 

portion of the installation cost relating to installation inside the subscriber's home was not 

taxable, and that the cost of installing the service on private property outside the subscriber's 

home was subject to tax.  The Administrative Law Judge determined that the services are for 

hook-up at the request of a subscriber for cable television installation. Therefore, the payments 

for such service should be nontaxable in their entirety as purchases for resale. 

In addition, the Administrative Law Judge held that the payments to subcontractors to 

install cable in the special franchises failed to meet the criteria of a capital improvement under 

the Tax Law and were subject to tax.  The Administrative Law Judge urged caution with regard 

to reliance on the franchise agreements offered into evidence, i.e., the Ithaca and Colonie 

agreements, and determined that the decision in Matter of Manhattan Cable Tel. v. New York 
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State Tax Commn. (137 AD2d 925, 524 NYS2d 889, lv denied 72 NY2d 808, 534 NYS2d 666) 

required the conclusion that the cable installation was not a capital improvement. 

Petitioners except to the Administrative Law Judge's conclusion that the payments to 

install cable in the special franchise property are subject to tax, asserting that the installation of 

the cable in the special franchise property met all of the tests for a capital improvement 

contained in Tax Law § 1101(b)(9). Petitioners assert that the evidence produced at the hearing 

and found as facts by the Administrative Law Judge, establish that the installation of the cable 

added to the value of the special franchise, that removal of the cable was not possible without 

causing material damage to the cable and the distribution system, and that the installation of the 

cable was intended to be permanent. Petitioners assert that the Administrative Law Judge, 

having found facts which satisfy each element of the statutory definition of capital 

improvement, could not determine that petitioners' installation of cable was not a capital 

improvement. Petitioners rely on Matter of Rochester Gas and Elec. Corp. v. New York State 

Tax Commn. (128 AD2d 238, 516 NYS2d 341, affd 71 NY2d 931, 528 NYS2d 810), Matter of 

Flah's of Syracuse v. Tully (89 AD2d 729, 453 NYS2d 855) and Matter of Nu-Look Specialists 

(Tax Appeals Tribunal, November 3, 1988). Petitioners argue that these facts distinguish it 

from Manhattan Cable and, therefore, the installation costs are for capital improvements and 

should be held not to be taxable. Petitioners also except to finding of fact "7" of the 

Administrative Law Judge's determination asserting that the record shows clearly that the Ithaca 

agreement was in effect during the period at issue. 

The Division excepts to the Administrative Law Judge's determination that the costs of 

installing the cable from petitioners' system to the outside of the subscriber's premises were not 

taxable as purchases for resale. The Division asserts that only the installation of the cable 

system inside the subscriber's home is subject to the resale exclusion. The cost of installing the 

cable from petitioners' system to the subscriber's premises, the Division argues, is not resold and 

is, therefore, taxable. 
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We deal first with the Division's exception to the Administrative Law Judge's 

determination. In simple terms, the issue is whether, for purposes of the exclusion from sales 

tax as a purchase for resale, there is a legal distinction between that part of the cable installation 

that is physically inside the subscriber's home and that which is outside. 

The Division asserts that the installation fee charged the subscriber was only for the 

installation occurring within the subscriber's premises since the same fee is charged regardless 

of whether there had previously been a cable installation at that premises. This method of 

billing for the installation, the Division further argues, establishes that the only portion of the 

installation which is truly resold is that portion which is within the home of the subscriber.3 

We agree with the determination of the Administrative Law Judge that for purposes of the 

exclusion there is no valid legal distinction between the hook-up from petitioners' system to the 

subscriber's premises and the installation within such premises. In short, in order for the 

subscriber to get what it is paying for, i.e., cable service, it must be fully hooked up to 

petitioners' system. Petitioners employed subcontractors to perform the connection services 

between the subscriber's premises and petitioners' distribution system. These subcontractors 

billed petitioners for the connection service and petitioners, in turn, billed the service to their 

subscribers in the form of a nonrecurring installation charge. The amount of this charge was 

prescribed by the franchise agreement. Petitioners collected sales tax on the installation charge 

and remitted it to the State. 

We turn next to the treatment of the costs for installing the cable system in petitioners' 

distribution system. 

3 

We note that the Division's position is contrary to the State Tax Commission decision in Manhattan Cable. The 
Commission found that the petitioner's payments to a contractor for installation service both inside a subscriber's 
apartment and outside of the apartment, but inside the building, were purchased for resale even though the 
subscriber paid only for the hook up service inside the apartment (Matter of Manhattan Cable Tel., State Tax 
Commn., March 6, 1986, finding of fact 13(c) and conclusion of law E). The Division's position here also appears 
contrary to that expressed in the advisory opinion rendered to Syracuse Suburban Gas Company, Inc. (TSB-A-
86[6]S). This advisory opinion stated that the gas company's purchase of labor services to install pipes from its 
main line to the customers' buildings would be purchased for resale even though the gas company did not transfer 
title to the pipe to the customer and the customer only contributed to the cost of the installation by paying a fee 
called an "aid to construction." 
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The pivotal element with respect to this issue is whether petitioners intended the 

installation of the cable to be permanent. 

Here, the Administrative Law Judge made specific findings of fact that petitioners 

installed cable in the special franchises for the purposes of expanding their services and 

increasing the value of the franchise; that petitioners presented two credible and competent 

witnesses and that the testimony of these witnesses collectively indicated "that the installation 

of the cable is intended to be permanent, that it is not feasible to remove the cable and such 

removal is impossible without causing material damage. If the cable is, in fact, removed, the 

distribution system is destroyed and the cable cannot be reused."  In short, and as petitioners 

assert, these findings would appear to indicate that petitioners' installation of cable met the 

statutory criteria for a capital improvement in section 1101(b)(9). 

Notwithstanding these facts, however, the Administrative Law Judge determined that the 

decision in Matter of Manhattan Cable Tel. v. New York State Tax Commn. (supra) dictated the 

result in this case.  The Administrative Law Judge applied Manhattan Cable to all of petitioners' 

installations based on a review of the two agreements submitted into the record: the Ithaca 

agreement which did not contain language obligating the petitioners to remove the cable at the 

end of the franchise agreement, and the Colonie agreement which did contain such language. 

Apparently, the fact that Manhattan Cable concerned the installation of cable in a special 

franchise and that the franchise agreement contained a removal clause similar to that contained 

in the Colonie agreement were persuasive to the Administrative Law Judge's conclusion and 

dictated the result notwithstanding the findings of fact made by the Administrative Law Judge. 

We find insufficient basis in the record to sustain the result reached by the Administrative 

Law Judge that the decision in Manhattan Cable dictates the issue with regard to all of 

petitioners' installations. We remand the matter back to the Administrative Law Judge for 

further proceedings in accordance with this decision. 
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Tax Law § 1105(c)(5) excludes from the application of sales tax "adding to or 

improving . . . real property, property or land, by a capital improvement as such term . . . is 

defined in . . . Tax Law section 1101(b)(9)." The term "capital improvement" is defined as: 

"an addition or alteration to real property which substantially adds to 
the value of the real property, or appreciably prolongs the useful life of 
the real property; and becomes a part of the real property or is 
permanently affixed to the real property so that removal would cause 
material damage to the property or the article itself; and is intended to 
become a permanent installation" (Tax Law § 1101[b][9]). 

Petitioners' intent must be deduced from all the facts and circumstances at the time the 

capital improvement was installed (see, Matter of Grumman Aerospace Corp., Tax Appeals 

Tribunal, April 11, 1991 and cases cited therein). 

Where the installation is made for the purposes of conducting the business of one who is 

not the owner of the real property, e.g., a tenant, licensee or franchisee, the presumption is that 

the installation is not a permanent annexation to the freehold, but is made for the sole use and 

enjoyment of the person who owns the business and not for the purpose of the landlord's estate 

(see, e.g., Matter of Flah's of Syracuse v. Tully, supra). 

Moreover, where a lessee or licensee of property reserves the right to remove the installed 

property, "a finding of permanency is unlikely" (Matter of Glenville Cablesystems Corp. v. 

State Tax Commn., 142 AD2d 851, 531 NYS2d 137, 138, citing Matter of Merit Oil of New 

York v. New York State Tax Commn., 124 AD2d 326, 508 NYS2d 107). Where the licensee 

has actually obligated itself to remove the improvement upon demand, the evidence is even 

stronger "of intention that the improvement be other than permanent" (Matter of Manhattan 

Cable Tel. v. New York State Tax Commn., supra). 

In such situations, the terms of the documents governing the use of such real property are 

clearly a relevant factor in determining intent. 
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Here, the record is clear that petitioners' franchise agreements varied with regard to their 

provisions concerning removal of cable at the end of the franchise.4 

However, the record is confusing about what transpired at hearing concerning the 

submission of the franchise agreements into evidence. Prior to the introduction into evidence of 

the Ithaca agreement, the record indicates an off-the-record discussion between the 

Administrative Law Judge and the representatives of the parties. Subsequent to the discussion, 

the Administrative Law Judge indicated for the record that the discussion concerned "the 

submission of a large number of franchise agreements and legal information pertaining to each 

of the five Petitioners" (Tr., p. 25). There is no indication of what result, if any, was reached at 

the discussion. 

Later in the hearing, in response to a question by the Administrative Law Judge to 

petitioners' representative concerning whether he wished redirect examination of Mr. Esposito, 

petitioners' representative answered: 

"No . . . only to state what I mentioned off the record before, that we 

have with us, and they are available to (the Division's representative) 

and to (the Administrative Law Judge), other franchise agreements for 

our purposes. We don't see the need to offer them into evidence" (Tr., 

p. 37). 

The Administrative Law Judge, after having determined that the Ithaca agreement did not 

contain language concerning what would happen to the cable at the expiration of the franchise, 

requested petitioners' representative to submit into evidence, "for purposes of an example," an 

agreement with such language.  The petitioners submitted the Colonie agreement stating that 

although it did not pertain to the periods at issue, "he (did not) believe the language in the 

earlier period varied." 

4Petitioners' representative indicated at the hearing that "in some of the franchise agreements petitioners operate 
under, the municipalities have the theoretical right to come to us at the end of the franchise period and ask us to 
remove the cable, but no one has ever asked us to do that" (Tr., p. 16). Mr. Esposito also testified that some of the 
agreements contained removal provisions (Tr., p. 36). 
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Based on the "example," i.e., the Colonie agreement and the Ithaca agreement, the 

Administrative Law Judge applied the holding in Manhattan Cable and determined that 

petitioners did not intend the installation of the cable to be permanent in any of the special 

franchises. 

Determining petitioners' intent on the permanency of the cable installation is, as we have 

said, dependent on all of the facts and circumstances of the case and, in this particular instance, 

the franchise agreements are an important factor. We are concerned that the statements of the 

Administrative Law Judge during the off-the-record discussion may have been the cause for all 

of the franchise agreements not being introduced into evidence. For this reason, we remand the 

matter to the Administrative Law Judge to reopen the record to allow petitioners the opportunity 

to introduce the agreements. After giving the parties an opportunity to comment on the 

additional evidence, we request the Administrative Law Judge to issue a determination, as 

quickly as possible, deciding the capital improvement issue based on the additional evidence. 

We emphasize that we are remanding this matter to allow the introduction of this 

additional evidence only because we are concerned that the statements of the Administrative 

Law Judge may have dissuaded petitioners from introducing the agreements. If we could be 

certain from the record that petitioners took this action on their own, we would not remand the 

matter because to do so is contrary to our policy of making the administrative hearing process 

both defined and final (see, Matter of Schoonover, Tax Appeals Tribunal, August 15, 1991). 

Based on the circumstances of this case, we offer the Administrative Law Judges the 

following guidance. First, to use caution in engaging in or allowing off-the-record discussions 

and, second, to avoid influencing a party's decision about what evidence should be introduced. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The petitions of Capital District Better TV, Inc., American Television & 

Communications Corporation, American Television Communications Corporation d/b/a 

American Cablevision of Webster, Greater Rochester Cablevision, Inc. f/k/a American 
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Cablevision of Rochester and Capital Cablevision Systems, Inc. are granted to the extent 

indicated in conclusion of law "A" of the Administrative Law Judge's determination and 

2. The matter is remanded for further proceedings consistent with this decision. 

DATED: 	Troy, New York 
September 5, 1991 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


