
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petitions : 

of : 

FELMONT OIL CORPORATION : DECISION 
DTA Nos. 802433 

for a Redetermination of Deficiencies or for Refund of : AND 804887 
Corporation Franchise Tax under Article 9-A of the Tax 
Law for the Years 1981 through 1985. : 
________________________________________________ 

Petitioner Felmont Oil Corporation, c/o Homestake Mining Company, 650 California 

Street, San Francisco, California 94108, filed an exception to the determination of the 

Administrative Law Judge issued on December 27, 1994. Petitioner appeared by Emmett, 

Marvin & Martin, Esqs. (Jesse Dudley B. Kimball, Esq., of counsel). The Division of Taxation 

appeared by Steven U. Teitelbaum, Esq. (John O. Michaelson, Esq., of counsel). 

Petitioner filed a brief on exception. The Division of Taxation filed a letter in lieu of a 

brief in opposition. Petitioner filed a reply brief. Oral argument was heard on November 9, 

1995 and began the six-month period for the issuance of this decision. 

Commissioner DeWitt delivered the decision of the Tax Appeals Tribunal. 

Commissioners Dugan and Koenig concur. 

ISSUE 

Whether the Division of Taxation properly determined that the amounts of windfall profit 

tax paid by petitioner to the Federal government must be added back to petitioner's Federal 

taxable income pursuant to Tax Law § 208(9)(b)(3) in computing petitioner's entire net income 

for corporation franchise tax purposes under Article 9-A of Tax Law. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 
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The facts stipulated to by the parties have been incorporated in the following Findings of 

Fact. Supplementary facts have been added where necessary to more completely reflect the 

record. 

During the years 1981 through 1985, petitioner's principal business was the production and 

sale of unrefined crude oil and natural gas. During these years, petitioner was also engaged in 

mining and selling gold and inmanufacturing and selling ammonia (petitioner's ammonia 

business was sold in 1982). During the years 1981 through 1985, petitioner carried on business 

activities in several different states, including New York State.  However, petitioner did not 

produce or sell any crude oil within New York State. 

As part of a plan for the phased decontrol of oil prices between June 1, 1979 and 

September 30, 1981, President Jimmy Carter proposed a tax on the increased revenues which 

oil producers would generate as a result of such price decontrol. On April 2, 1980, the Crude 

Oil Windfall Profit Tax Act of 1980 ("the Act") was enacted, adding sections 4986-4998 to the 

Internal Revenue Code ("IRC") of 1954. The Act was applicable to crude oil removed after 

February 29, 1980.1 

Pursuant to section 164(a)(4) of the IRC, a deduction was claimed on petitioner's 1981, 

1982, 1983, 1984 and 1985 Federal income tax returns for the following amounts of WPT: 

Year  Amount 

1981 $5,199,778.00 
1982  5,409,443.00 
1983  4,298,509.00 
1984  4,739,737.00 
1985  3,600,460.00 

The Division of Taxation ("Division") audited petitioner's State of New York corporation 

franchise tax reports for each of the taxable years ended December 31, 1981 through 

December 31, 1985. For each of these five taxable years, the Division adjusted petitioner's 

1The windfall profit tax ("WPT") was repealed by the Omnibus Trade and Competitiveness Act of 1988 
applicable to crude oil removed on or after August 23, 1988. 
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reports (and increased petitioner's franchise tax liability) by adding back to petitioner's Federal 

taxable income the deductions for the WPT claimed on petitioner's Federal income tax returns 

in order to determine petitioner's entire net income for corporation franchise tax purposes. 

By a petition dated August 12, 1985, petitioner protested the Division's WPT addback 

adjustment for the taxable years ended December 31, 1981 and December 31, 1982. 

In turn, by letter dated August 15, 1985, petitioner submitted three checks (dated August 16, 

1985) payable to the "New York State Department of Taxation and Finance."  These checks 

constituted payment of tax and interest resulting from the Division's 1981 and 1982 WPT audit 

adjustments, and were submitted to prevent further accumulation of interest against petitioner. 

It is undisputed that such payments did not represent agreement by petitioner with the 

deficiencies resulting from the audit adjustments. The following schedule relates the three 

checks to the deficiency notice and amount to which each pertains: 

Check Number Deficiency Notice Number  Amount 

4642  C850514303F $ 31,185.00 
4643  C850514302F  174,484.00 
4644  C850514301F  99,556.00 

By a petition dated December 8, 1987, petitioner protested the Division's WPT addback 

adjustment for the taxable years ended December 31, 1983, December 31, 1984 and 

December 31, 1985. In turn, in December 1987, petitioner submitted six checks payable to the 

"State of New York Department of Taxation and Finance."  These checks constituted payment 

of tax and interest resulting from the Division's 1983, 1984 and 1985 WPT audit adjustments, 

and were submitted to prevent further accumulation of interest against petitioner. As above, it 

is undisputed that such payments did not represent agreement by petitioner with the deficiencies 

resulting from the audit adjustments. The following schedule sets forth the deficiency notices 

and amounts to which these six checks pertain: 

Deficiency Notice Number  Amount 

C870909500F $129,351.00 
C870909501S  3,933.00 
C870909502F  80,773.00 
C870909503S  8,766.00 



-4-

C870909504F  44,342.00 
C870909505S  1,543.00 

By letters dated March 25, 1988, petitioner submitted ten checks payable to the "New York 

State Department of Taxation and Finance."  These checks constituted additional payments of 

tax and/or interest resulting from the Division's 1981 through 1985 WPT audit adjustments, and 

were submitted to pay all tax and/or interest with regard thereto in full. Again, these payments 

did not represent agreement by petitioner with the deficiencies resulting from the audit 

adjustments. The following schedule sets forth deficiency notice, amount and period to which 

each such check relates: 

Period 

12/31/81
12/31/82
12/31/83
12/31/83
12/31/84
12/31/84
12/31/84
12/31/85
12/31/85
12/31/85 

Deficiency Notice Number 

C850514301F 
C859514302F 
C870909500F 
C870909501S 
C870909502F 
C870909503S 
C880329201M 
C880329200N 
C870909504F 
C870909505S 

Amount 

$ 4,309.24 
7,553.76 

135,820.60 
4,139.61 

85,115.00 
9,237.22 

566.26 
5,214.32 

46,790.12 
1,628.19 

In light of petitioner's payments as identified above, the Division's asserted deficiencies 

resulting from the WPT addback adjustments for the years at issue (including interest thereon) 

have been paid in full. 

Petitioner became a wholly-owned subsidiary of Homestake Mining Company on 

June 20, 1984 and, as a result, filed two Federal income tax returns for 1984. 

More specifically, petitioner filed a separate Federal income tax return for the short 

taxable year beginning January 1, 1984 and ending June 19, 1984, and claimed thereon a 

deduction for WPT paid in the amount of $2,189,388.00. With respect to the period beginning 

June 20, 1984 and ending December 31, 1984, petitioner joined in the consolidated Federal 

income tax return filed by Homestake Mining Company for its taxable year ended December 

31, 1984. Homestake Mining Company claimed a deduction on this return for petitioner's WPT 

in the amount of $2,550,349.00, therefore resulting in a $4,739,737.00 total WPT deduction 
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claimed on petitioner's 1984 Federal income tax returns (see, above). 

Petitioner filed a Federal claim for refund of overpaid WPT for 1984 and, after the claim 

was audited by the Internal Revenue Service ("IRS"), received a refund in August 1987 in the 

amount of $718,665.00. Thus, petitioner's actual WPT liability for 1984 totalled $4,021,072.00 

($4,739,737.00 - $718,665.00). Consequently, the total WPT deduction of $4,739,737.00 

claimed on petitioner's 1984 Federal income tax returns exceeded petitioner's actual WPT 

liability. 

The IRS also audited petitioner's separate Federal income tax return for the short taxable 

year beginning January 1, 1984 and ending June 19, 1984 and made several adjustments to 

Federal taxable income, to which petitioner agreed. One of these adjustments was an increase 

of $334,721.00 in petitioner's Federal taxable income, representing a pro rata portion of the 

$718,665.00 WPT refund for 1984. This pro rata portion of the WPT refund was calculated by 

multiplying such $718,665.00 refund amount by a fraction, the numerator of which was the 

number of days in the short taxable year ending June 19, 1984 and the denominator of which 

was the total number of days in 1984. 

The IRS further audited the consolidated Federal income tax return of Homestake Mining 

Company for the year 1984, which return included the income of petitioner for the period 

beginning June 20, 1984 and ending December 31, 1984. The IRS made several adjustments to 

petitioner's separate Federal taxable income for this period, to which Homestake Mining 

Company agreed. One of these adjustments was an increase of $383,944.00 in petitioner's 

separate Federal taxable income, representing the portion of the $718,665.00 WPT refund for 

1984 that remained after the amount for the short taxable year beginning January 1, 1984 and 

ending June 19, 1984 was taken into account. 

In sum, the 1984 Federal audit adjustments identified above have the effect of reducing 

petitioner's WPT deduction by $718,665.00 -- from $4,739,737.00 (the amount claimed on its 

Federal income tax returns) to $4,021,072.00 (the amount of petitioner's actual liability as 

specified above). 
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A final Federal determination per Tax Law § 211.3, with regard to the adjustments to 

petitioner's Federal taxable income for 1984 resulting from the above-described IRS audits, was 

made on September 24, 1991. On December 23, 1991, petitioner timely filed with the Division 

Form CT-3360 reporting all 1984 Federal audit adjustments. Petitioner prepared the Form CT-

3360 for 1984 based upon the numbers resulting from the Division's audit of petitioner's 1984 

corporation franchise tax return. Therefore, petitioner reported the $718,665.00 increase to its 

1984 Federal taxable income as a Federal audit adjustment not applicable to New York. 

If the Division's addback adjustments with respect to the WPT are upheld, the Federal 

adjustment increasing petitioner's Federal taxable income for 1984 by $718,665.00 will cause 

no adjustment in petitioner's entire net income for 1984. Likewise, if the Division's adjustments 

with respect to the WPT are reversed, the Federal adjustment increasing petitioner's Federal 

taxable income for 1984 by $718,665.00 will cause no adjustment in petitioner's entire net 

income for 1984. However, assuming reversal, the amount of petitioner's 1984 WPT will, for 

purposes of calculating petitioner's entire net income for 1984, be $4,021,072.00 ($4,739,737.00 

- $718,665.00). 

OPINION 

Article 9-A of the Tax Law subjects petitioner to a franchise tax based on its entire net 

income. Tax Law § 208[9] defines "entire net income" as the taxpayer's "total net income from 

all sources, which shall be presumably the same as the entire taxable income which the taxpayer 

is required to report to the United States treasury department." Pursuant to Tax Law 

§ 208(9)(b)(3), referred to as the "add-back" provision, entire net income shall be determined 

without the exclusion, deduction or credit of "taxes on or measured by profits or income paid or 

accrued to the United States." 

On July 12, 1982, the Division issued TSB-M-82(22)C which opined that the WPT was a 

tax "on or measured by profits or income" for purposes of section 208(9)(b)(3) of the Tax Law. 

Relying on this opinion, the Division added back the WPT to petitioner's Federal taxable 

income for the years at issue herein. The Administrative Law Judge upheld the Division's 
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action and stated in his determination that: 

"[d]espite any misstatement [by the Division] as to the U.S. 
Supreme Court's specific holding in Amerada Hess [490 US 66], the 
Division's position that the WPT is a tax 'on or measured by profits or
income' which must, consequently, be added back to Federal taxable 
income to arrive at 'entire net income' is correct . . . . 

* * * 

"By stating in its decision that: (1) Congress may have assumed, but 
the Act did not require, that '"the windfall profit tax would generally be 
deductible under state income taxes"' (id. at 73, citing HR Rep No. 96-304,
p. 9 [1979]), and (2) the decision by the New Jersey Division of Taxation 
to treat the WPT as a tax 'on or measured by income or profits' is not 
irrational, and is not violative of the U.S. Constitution, the U.S. Supreme
Court in effect left the characterization of the WPT to the discretion of the 
Director of the Division of Taxation" (Determination, conclusion of law 
"H," emphasis added). 

In its exception, petitioner does not disagree with any of the facts found by the 

Administrative Law Judge.  However, it disagrees with the Administrative Law Judge's 

conclusion that the WPT is a tax on or measured by profits or income for purposes of section 

208(9)(b)(3) of the Tax Law. Further, petitioner argues that the Administrative Law Judge 

applied an incorrect standard of review in arriving at his conclusion. Petitioner argues that: 

"[t]he ALJ Determination is fundamentally flawed in its conclusion that the Commissioner of 

Taxation has absolute discretion, subject only to constitutional review, to interpret section 

208(9)(b)(3) of the Tax Law" (Petitioner's brief in support, pp. 5-6). 

We agree that the Administrative Law Judge applied an erroneous standard of review to 

the interpretation by the Division that the windfall profit tax was a tax on or measured by profit 

or income and, therefore, to be added back to petitioner's Federal taxable income for purposes 

of calculating its corporate franchise tax.  As we stated in Matter of Small (Tax Appeals 

Tribunal, August 11, 1988): 

"[t]he Tribunal's enabling legislation contains no statutory
limitations such as those contained in Article 78 of the CPLR which are 
applicable to judicial review of administrative decisions (see, CPLR 
sections 7803[3] and [4] which limit judicial review of administrative 
decisions to questions of whether the administrative action was arbitrary
and capricious or supported by substantial evidence). 

"The Tribunal's enabling legislation, in contrast, provides broadly 
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that the Tribunal 'shall issue a decision either affirming, reversing or 
modifying' the determination of the Administrative Law Judge or 'the 
Tribunal may remand the case for additional proceedings before the 
Administrative Law Judge' (Tax Law section 2006[7]). The regulations 
adopted by the Tribunal implement this standard by providing in pertinent
part that 'the Tribunal shall review the record and shall to the extent 
necessary or desirable, exercise all power which it could have exercised if 
it had made the determination' (20 NYCRR 3000.11[e][1], emphasis 
added). 

* * * 

"The Tribunal has the authority to determine what issues are 
properly before it on exception and to take appropriate action to insure that 
a just decision is reached in all cases (Tax Law section 2000; 20 NYCRR 
3000.0). The enabling legislation provides ample authority and flexibility
to the Tribunal to achieve this result - to assure that the correct law is 
applied and the law is applied correctly to the facts of the case as 
contained in the record at hearing - whether by the Tribunal sua sponte or 
upon urging of the parties on exception" (Matter of Small, supra). 

Therefore, in arriving at our decision on the issues presented in this matter, we are not restricted 

to considering whether the characterization of the WPT as a tax "on or measured by income or 

profits" by the Division is violative of the U.S. Constitution. Rather, we must "assure that the 

correct law is applied and the law is applied correctly to the facts of the case as contained in the 

record at hearing." 

In this proceeding, the taxpayer is not claiming that its entire net income for franchise tax 

purposes should not include an apportioned amount of income from its oil production activities 

carried on outside of New York State. Rather, the taxpayer is claiming that the Division, by its 

interpretation of section 208(9)(b)(3) of the Tax Law, has improperly denied it a deduction in 

calculating its entire net income of the amount of windfall profit tax it paid to the United States. 

In administrative hearings before the Division of Tax Appeals, the petitioner generally 

bears the burden of proof (20 NYCRR 3000.15[d][5]).  The petitioner bears the burden of 

demonstrating his entitlement to a claimed exemption or deduction "by demonstrating that the 

only reasonable interpretation of applicable law so provides him" (Matter of Howes v. Tax 

Appeals Tribunal, 159 AD2d 813, 552 NYS2d 972). 

"When . . . it is undisputed that the taxpayer's income is subject to
the taxing statute, but he claims an exemption from taxation . . . the party 
claiming [the exemption] must be able to point to some provision of law 
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plainly giving the exemption [citations omitted]. Indeed, if a statute or 
regulation authorizing an exemption is found, it will be 'construed against 
the taxpayer' . . . . This is because an exemption is not a matter of right, but 
is allowed only as a matter of legislative grace [citation omitted]. 

"A deduction is functionally a particularized species of exemption 
from taxation . . . . The burden is on the taxpayer seeking the deduction to 
establish his right to it" (Matter of Grace v. New York State Tax Commn., 
37 NY2d 193, 371 NYS2d 715, 718-719) 

After a review of the entire record in this matter, we conclude that petitioner has not met 

its burden to demonstrate entitlement to the claimed deduction. 

There is no elaboration or restriction of the term "taxes on or measured by profits or 

income paid or accrued to the United States" in section 208(9)(b)(3) nor has the language in this 

section been interpreted by the courts of this State. In construing statutes, "[w]ords of ordinary 

import used in a statute are to be given their usual and commonly understood meaning, unless it 

is plain from the statute that a different meaning is intended" (McKinney's Cons Laws of NY, 

Book 1, Statutes, § 232). "Profit" has been defined as "[g]ain realized from business or 

investment over and above expenditures" (Black's Law Dictionary 1090 [5th ed 1979]). 

"Income" is defined in that same source as: "[t]he return in money from one's business, labor, 

or capital invested; gains, profits, salary, wages, etc." (Black's Law Dictionary 687 [5th ed 

1979]). 

Petitioner provides a historical perspective for section 208(9)(b)(3), explaining that this 

section was intended to preserve for franchise taxation the same entire net income on which 

Federal taxes were levied by excluding a deduction for Federal income taxes and excess profits 

taxes.  Further, petitioner explained that because of a judicial distinction between a tax on 

income and one measured by income, section 208(9) was amended in 1944 to require the add-

back not only of taxes on income or profits but of those measured by income or profits as well. 

It is not disputed that the windfall profit tax was not enacted until 35 years after the 1944 

amendment and there is no indication that its enactment was contemplated by the State 

Legislature in 1944. However, it is significant that the 1944 amendment was enacted to avoid a 

restrictive interpretation of the add-back provision. Further, there is no language in section 
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208(9)(b)(3) that would limit its applicability to the taxes in effect at the time of the 1944 

amendment. 

Petitioner argues that there is no distinction between a tax on income or profits and one 

measured by income or profits. We disagree.  To read section 208(9)(b)(3) in the manner 

suggested by petitioner would be to ignore the plain language of the statute.  "In the 

construction of a statute, meaning and effect should be given to all its language, if possible, and 

words are not to be rejected as superfluous when it is practicable to give to each a distinct and 

separate meaning" (McKinney's Cons Laws of NY, Book 1, Statutes, § 231). Since there are no 

New York cases interpreting this language in section 208(9)(b)(3), it is instructive to look to 

Federal law to determine if the WPT is a tax "on or measured by profits or income paid or 

accrued to the United States" (see, Levin v. Gallman, 42 NY2d 32, 396 NYS2d 623). 

"Windfall profit" is defined in IRC former § 4988(a) as the excess of the "removal price" 

of a barrel of taxable crude oil over the sum of its "adjusted base price" and "severance tax 

adjustment."  "Removal price" is the actual sales price which a producer receives upon selling a 

barrel of oil (IRC former § 4988[c]) and includes a constructive sales price which a producer is 

deemed to receive for depletion purposes if the oil is sold between certain related parties, is 

removed from the premises before it is sold or is converted into refined products before it is 

sold. The "adjusted base price" is the 1979 controlled price of a barrel of oil, adjusted for 

inflation, and varies with the type of oil involved (IRC former § 4899). A "severance tax 

adjustment" is the portion of a state's severance tax imposed on a barrel of oil which is 

attributable to the value of that oil in excess of its adjusted base price (IRC former § 4996[c]). 

IRC former § 4988(b)(1) set a "net income limitation" ("NIL") on the amount of windfall profit 

subject to tax not to exceed 90% of the "net income attributable to such barrel." Thus, the WPT 

is imposed on the lesser of the windfall profit or 90% of the net income per barrel.  The WPT is 

deductible for Federal income tax purposes, pursuant to IRC § 164(a)(4) and former § 4988(b). 

Petitioner argues that the WPT is an excise tax rather than an income tax.  Petitioner is 

correct. IRC former § 4986(a) provides: "[a]n excise tax is hereby imposed on the windfall 
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profit from taxable crude oil removed from the premises during each taxable period." However, 

the nature of the tax does not determine, for purposes of section 208(9)(b)(3), if it is a tax on or 

measured by profit or income. 

Petitioner argues that the tax applies even without regard to whether a realization event 

(such as a sale) occurs, such as when a producer does not sell oil but uses the oil to power 

refining or manufacturing processes and receives no actual revenues therefrom.  In such a case, 

the producer would be subject to the WPT based on a constructive sales price for crude oil, even 

though he has not received any revenues from the sale of the oil. Further, the WPT applies with 

respect to individual barrels of oil, regardless of overall corporate losses as long as the removal 

price exceeds the adjusted base price and the severance tax adjustment. Additionally, the WPT 

is structured and operates similarly to other excise taxes appearing in subtitle "D" of the IRC, 

rather than income taxes under subtitle "A" of the IRC. In sum, petitioner argues that since a 

producer's windfall profit is the difference between the actual or constructive sales price and a 

hypothetical sales price and since the WPT is a tax on a portion of a producer's actual or 

constructive receipts, "it is clear that absolutely no effort is made to reflect the producer's 

expenses in producing and selling oil and, therefore, to identify whatever actual 'profits or 

income' the producer earns as a result of removing the oil" (Petitioner's brief in support, p. 23). 

Federal courts have not been uniform in determining whether the WPT is a tax on profits 

or income. "The tax imposed by the Act is not a tax on profits or income . . . and therefore 

liability under the Act does not directly depend upon the profitability or income of the producer 

or interest owner.  Rather, it is an excise tax, a tax that burdens the exercise of one or more of 

the powers incident to ownership" (Landreth v. United States, 963 F2d 84, 92-2 USTC 

¶ 50331). In Canadianoxy Offshore Prod. Co. v. Commissioner (100 T.C. 382), the United 

States Tax Court noted that: "WPT was designed to capture a significant portion of the 

expected 'windfall profits' via an excise tax on crude oil produced in the United States, subject 

to certain limitations and exemptions."  In a footnote, that Court added: "[a]lthough called a tax 

on profits, the tax was a temporary excise or severance tax on production, imposed at the 
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wellhead as each barrel of oil was removed from the ground and sold [citation omitted]." 

However, in Miles Prod. Co. v. Commissioner (987 F2d 273, 93-1 USTC ¶ 50189), the United 

States Court of Appeals (5th Circuit) stated: "[t]he WPT was intended to tax the additional 

revenue earned by oil producers after the removal of price controls on domestic oil."  In an 

earlier case (Transco Exploration Co. v. Commissioner, 949 F2d 837, 92-1 USTC ¶ 50041), that 

same Court stated: "[s]ection 4986 of the Internal Revenue Code imposes an excise tax on the 

windfall profit reaped from each barrel of oil produced."  In Lewis v. Regan (516 F Supp 548, 

81-2 USTC ¶ 9485), the Court held that: "[t]he WPT taxes the increased income that will 

accrue to the owners of domestic oil properties after the lifting of price controls." 

Regardless of whether the WPT is a tax on income or profits, these cases did not consider 

whether the WPT was a tax measured by income or profits. However, this question has been 

considered by courts of other states. While these decisions are not precedential for New York 

State, we can rely on their reasoning if it is appropriate. 

In Crocker Natl. Bank v. McFarland Energy (140 Cal App 3d 6), the California Court of 

Appeals considered whether the WPT was imposed by reference to the act or operations of the 

oil producer: 

"[r]espondents argue that the windfall profit tax is really a severance 
tax.  Their theory is that the tax is imposed on the removal of the oil. But 
that is not what the statute says. The reference in 26 United States Code 
Annotated section 4986(a) to 'oil removed from the premises during each 
taxable period' simply is inserted for purposes of knowing when the tax is 
imposed . . . . 

"The statute imposes an excise tax on profit and furnishes the
mechanics by which the profit and the tax are to be calculated. Had 
Congress desired to impose a tax on removal, other language would have 
been used. Then, no reference to profit, windfall or otherwise, would have 
been required. Such a tax would have been imposed based on the number
of barrels produced" (Crocker Natl. Bank v. McFarland Energy, supra, at 
10). 

In Amerada Hess Corp. v. Director, Division of Taxation (107 NJ 307, 526 A2d 1029), 

the Supreme Court of New Jersey interpreted the add-back provision of that state's corporate 

business tax, a provision which is nearly identical to section 208(9)(b)(3). As petitioner points 

out, that decision is based in part on a consideration of the doctrine of "probable legislative 
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intent" which is not applied by New York courts. However, the New Jersey court also 

undertook a thorough analysis of the nature of the windfall profits tax, the mechanics of its 

computation, the plain language definition of "income" and "profits" and the treatment of the 

windfall profit tax by other states and Federal courts. The Court found that the WPT was a tax 

on income or profits in the economic sense.  Even though all of the oil subject to the tax may 

not be sold when it is removed from the ground, the "lifting" of the oil completes the production 

process and is the completion of a transaction. At that point, the producer receives the oil for 

his use and benefit and its value is plainly fixed and ascertainable. Later events do not change 

this and it is appropriate to tax it at this time. The Court considered that although the tax is 

labeled an "excise tax," there are other Federal excise taxes measured by income. In fact, it 

noted that the New Jersey franchise tax itself was an excise tax measured by income. That court 

concluded that the WPT was a tax on or measured by income or profits and properly added it 

back to the entire net income for purposes of calculation of the New Jersey corporation business 

tax. 

We agree with the New Jersey Supreme Court's analysis of the WPT and likewise 

conclude that the WPT is a tax on or measured by income or profits as provided by section 

208(9)(b)(3) of the Tax Law and, as a result, the Division properly required petitioner to add 

back the amount of WPT to its Federal taxable income for New York State franchise tax 

purposes. 

The United States Supreme Court in Amerada Hess Corp. v. Director, Division of 

Taxation (490 US 66) held that the New Jersey add-back provision, as construed by the New 

Jersey Supreme Court, did not violate the Commerce Clause because it passed the four-prong 

test set out in Complete Auto Transit v. Brady (430 US 274); to wit, it applied to an activity 

having a substantial nexus with the taxing state; it was fairly apportioned; it did not discriminate 

against interstate commerce; and it was fairly related to the services provided by the state.  That 

Court also found that New Jersey's add-back provision as applied did not violate the taxpayer's 

Due Process rights nor was there a denial of Equal Protection. 
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Petitioner argues that the holding of the Supreme Court in Amerada Hess Corp. v. 

Director, Division of Taxation (supra) cannot be applied to it because the taxpayers in Amerada 

Hess were vertically integrated oil companies while petitioner is not. Petitioner argues that 

although the Amerada Hess taxpayers produced no oil in the taxing state, they were each unitary 

businesses involved in oil-related activities in the taxing state, such as sales of oil or refinement 

of oil. Here, petitioner did not produce or sell any crude oil within New York State. Petitioner 

argues that to disallow the windfall profit tax deduction "results in the attribution of oil receipts, 

wages and property to New York, none of which are properly attributable to New York" 

(Petitioner's reply brief, p. 16). 

Petitioner argues that the Division's interpretation of the add-back provision "violates the 

fair apportionment prong of the Complete Auto Transit test and, therefore, violates both the 

Commerce Clause and the Due Process Clause of the U. S. Constitution" (Petitioner's reply 

brief, p. 12). Further, it argues that the Division's interpretation of the add-back provision 

violates the "nexus" and "fair relationship" tests of Complete Auto Transit. In short, petitioner 

argues that the Division's interpretation "is the equivalent of an arbitrary attribution of receipts, 

wages and property to New York in the calculation of the three factor apportionment formula 

under Section 210.3 of the Tax Law" (Petitioner's reply brief, p. 12). Petitioner argues that this 

was not a consideration before the Supreme Court in Amerada Hess Corp. v. Director, Division 

of Taxation (supra). 

We disagree.  Petitioner has never argued that an allocable portion of its income from oil 

production activities is not subject to inclusion in its entire net income for franchise tax 

purposes or that the apportionment factors are inappropriate as applied to it. While there is no 

evidence in the record to determine whether or not petitioner conducted a unitary business 

during the audit period as did the taxpayers in Amerada Hess, there is likewise no information 

in the record to allow us to make a meaningful distinction between the business carried on by 

petitioner and that carried on by the taxpayers in Amerada Hess. If it was appropriate to 

apportion petitioner's entire net income (which included income from its oil production 
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activities) in calculating petitioner's franchise tax liability, then the State's apportionment 

formula was not invalid as applied to petitioner simply because the State denied a deduction for 

windfall profits tax payments. For apportionment purposes, just as the oil production revenue is 

not confined to a single state neither are the costs of producing this revenue. Similarly, there is 

no evidence in the record to support the nexus or fair relationship arguments of petitioner. 

Petitioner bears the burden of demonstrating that a statute is unconstitutionally applied 

against it (Matter of Brussel, Tax Appeals Tribunal, June 25, 1992). The only evidence in the 

record concerning petitioner's operations consists of the following: 

"[d]uring the years 1981 through 1985, petitioner's principal business was
the production and sale of unrefined crude oil and natural gas.  During
these years, petitioner was also engaged in mining and selling gold and in 
manufacturing and selling ammonia (petitioner's ammonia business was 
sold in 1982). During the years 1981 through 1985, petitioner carried on 
business activities in several different states, including New York State. 
However, petitioner did not produce or sell any crude oil within New York 
State" (Determination, finding of fact "1"). 

Petitioner has not met its burden to demonstrate that the add-back provision, as applied, 

unconstitutionally impairs its rights of due process or equal protection or violates the 

Commerce Clause of the United States Constitution. As previously noted, New York's and 

New Jersey's add-back provisions are nearly identical and are applied to taxpayers under similar 

circumstances. Therefore, we do not find that the New York add-back provision violates the 

Commerce Clause or the Fourteenth Amendment. As a result, we affirm the conclusion reached 

by the Administrative Law Judge in his determination and deny the exception of petitioner. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Felmont Oil Corporation is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Felmont Oil Corporation is denied; and 



-16-

4. The notices of deficiency issued for the years 1981 through 1985 are sustained. 

DATED: 	Troy, New York 
May 9, 1996 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Donald C. DeWitt 
Donald C. DeWitt 
Commissioner 


