
STATE OF NEW YORK 
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_____________________________________________ 
: 

In the Matter of the Petition 
: 

of 
: 

ANTHONY AND MARGHERITA FUSCO DECISION 
: DTA NO. 802359 

for Redetermination of a Deficiency or for Refund of 
New York State and New York City Income Taxes : 
under Article 22 of the Tax Law and Chapter 46, Title T
of the Administrative Code of the City of New York : 
for the Years 1981 and 1982. 
_____________________________________________: 

Petitioners, Anthony and Margherita Fusco, 530 Oak Avenue, Staten Island, New York 

10306, filed an exception to the determination of the Administrative Law Judge issued on July 8, 

1988 concerning their petition for redetermination of a deficiency or for refund of New York State 

and New York City income taxes under Article 22 of the Tax Law and Chapter 46, Title T of the 

Administrative Code of the City of New York for the years 1981 and 1982 (File No. 802359). 

Petitioners appeared by Townsend Rabinowitz Pantaleoni & Valente, P.C. (David Schmudde, Esq., 

of counsel). The Division of Taxation appeared by William F. Collins, Esq. (Irwin A. Levy, Esq., of 

counsel). 

Petitioner filed a brief on exception. The Division filed a letter in lieu of a brief. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation properly asserted additional income tax due against 

petitioners for the years 1981 and 1982 based upon its refusal to accept petitioners' redirection of 

wage and tax statement income into Federal Schedule C income and ultimately into a corporation. 

FINDINGS OF FACT 

We find the facts as stated in the Administrative Law Judge's determination and such facts are 

incorporated herein by this reference. We also find an additional fact as indicated below.  These 
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facts are as follows. 

Petitioners, Anthony and Margherita Fusco, timely filed New York State income tax resident 

returns for the years 1981 and 1982. The 1981 and 1982 returns indicated petitioner Anthony 

Fusco's occupation as "order clk" (order clerk). In fact, Anthony Fusco was an independent trader in 

commodities employed by various firms during the years 1981 and 1982. The 1981 returnindicated 

petitioner Margherita Fusco's occupation as housewife and the 1982 return indicated her occupation 

as secretary.  The 1981 return reported total income of $36,682.00, with wages reported on schedule 

"A" of $34,988.00. However, attached to the return were wage and tax statements ("W-2's") issued 

to petitioner Anthony J. Fusco in the following amounts: 

ISSUER AMOUNT 

Unified Securities Corporation  $20,806.83 
S. D. Cohn Company  20,480.75 
Total  $41,287.58 

Also attached to said return were two wage and tax statements issued by Margo Equities, Inc. to 

both petitioners, one to Anthony Fusco listing wages of $4,700.00, the other to Margherita Fusco 

listing wages in the sum of $4,000.00. The discrepancy between the income reported on the wage 

and tax statements and that reported by petitioners on their schedule "A" was attributable to the 

transfer of $15,000.00 in income from the wage and tax statements to Schedule C. 

It was evident from the wage and tax statements attached to the 1981 and 1982 New York 

State and City of New York resident income tax returns that petitioners derived all of their income 

as employees of the various firms issuing the W-2's. 

A copy of Federal Schedule C, listing a proprietor's name of "Anthony Fusco", was attached 

to the return and indicated gross receipts of $43,728.00. This figure was broken down on a separate 

statement as gross receipts of $28,728.00 and a "transfer from Schedule C" of $15,000.00. There 

was also listed an item "cost of goods sold and/or operations (Schedule C-1, line 8)" set forth as 

$32,841.00. The cost of goods sold was subtracted from the gross receipts yielding a total income 

of $10,887.00. The following deductions were listed beneath said income: 
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DEDUCTIONS 

Bank service charges

Car and truck expenses

Dues and publications

Laundry and cleaning

Legal and professional services

Office supplies and postage

Repairs

Travel and entertainment

Utilities and telephone

Miscellaneous

Total


AMOUNT 

$ 30.00 
2,719.00 

222.00 
37.00 

400.00 
713.00 
75.00 

4,410.00 
175.00 
173.00 

$8,954.00 

The $8,954.00 in deductions, when subtracted from the $10,887.00 in total income, resulted in 

$1,933.00 in net profit reported by petitioners. This amount was incorporated on their New York 

Schedule A, "total income" schedule, which, when combined with the reported wages of $34,988.00 

and a capital loss of $2,239.00, yielded the reported total income figure stated above of $34,682.00. 

The 1982 New York State and City of New York Resident Income Tax Return reported total 

income of $119,266.00 after Federal and New York State adjustments to income. This total amount 

included wages of $120,774.00, interest income of $2,690.00, refunds of State and local income 

taxes of $117.00 and a business loss of $5.00. It is noted that Schedule C filed with the 1982 return 

reported a business loss of $204.00. The wage and tax statements attached to the return showed 

wages paid to Anthony J. Fusco by Stuart Brothers in the sum of $29,355.28 and wages from 

Unified Securities Corporation paid to Anthony J. Fusco in the sum of $110,018.51. There were 

also two W-2's issued by Margo Equities, Inc., one each to Margherita Fusco in the sum of 

$8,200.00 and Anthony Fusco in the sum of $8,200.00. 

A Federal Schedule C, listing the proprietor's name as "Anthony Fusco", was attached to said 

return and indicated gross receipts of $35,000.00, noted to be a "transfer from W-2". The following 

deductions were listed beneath said income: 
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DEDUCTIONS 

Bank service charges

Car and truck expenses

Commissions

Depreciation and section 179 expense

from Form 4562 


Travel and entertainment expense

Utilities and telephone

Total


AMOUNT 

$  51.00 
326.00 

29,940.00 

793.00 
3,663.00 

431.00 
$35,204.00 

The $35,204.00 in total deductions subtracted from income of $35,000.00 resulted in a business loss 

of $204.00. As noted above, this amount was reported as a business loss of $5.00 on Schedule A. 

For the year 1981, petitioners chose the standard deduction while in 1982 they itemized their 

deductions as follows: 

1982 

ITEMIZED DEDUCTIONS 

Total taxes

Total interest expenses

Total contributions

Total Federal itemized deductions

Income tax included in Federal itemized deductions 

Net New York itemized deductions


AMOUNT 

$15,418.00 
4,987.00 

751.00 
$21,156.00 
(12,447.00)
$ 8,709.00 

On or about February 5, 1981, Margo Equities, Inc. filed a Certificate of Incorporation with 

the New York State Secretary of State. On April 24, 1981, a business certificate was filed by 

petitioner Anthony Fusco declaring that he was conducting or transacting business under the name 

of Margo Equities.  During the years in issue, petitioners were the sole shareholders and officers of 

Margo Equities, Inc.  From all of the evidence adduced at hearing, it appears that Margo Equities, 

Inc. was properly organized and existing under the laws of the State of New York and in full 

compliance with Federal and State tax laws. The corporate address was petitioners' home address, 

530 Oak Avenue, Staten Island, New York, and the principal business activity was declared as 

"consulting". The Federal corporation income tax returns filed on behalf of the corporation for the 

fiscal years ended September 30, 1982 and 1983 listed Anthony Fusco and Margherita Fusco as the 

sole shareholders and the New York corporation franchise tax reports for the same fiscal years listed 

Anthony and Margherita Fusco as president and vice president, respectively. 
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Certain amounts of money were paid to Margo Equities, Inc. for services rendered by it to 

petitioners. These amounts were subtracted from gross receipts as cost of goods sold on the 1981 

Federal Schedule C and deducted as commissions paid to Margo Equities, Inc. on the 1982 Federal 

Schedule C. The Schedule C's were attached to petitioners' 1981 and 1982 New York State and City 

of New York resident income tax returns.  Although the Division of Taxation requested 

substantiation of the Federal Schedule C deductions, specifically the commissions paid to Margo 

Equities, Inc., petitioners never produced any documentation. The Division also asked for further 

information in order to understand petitioner Anthony Fusco's duties performed for his various 

employers and their reimbursement policies in order to determine whether or not it was ordinary and 

necessary for petitioners to incur the kinds of deductions they claimed on their Schedule C's, but 

said documentation was also never produced by petitioners. 

We also find in addition to the facts found by the Administrative Law Judge that the services 

rendered by Margo Equities, Inc. were generally accounting services and that checks from "Anthony 

Fusco and Company" were used to transfer the W-2 wage income earned by petitioner Anthony 

Fusco to Margo. 

On February 14, 1985, the Division issued to petitioners a Statement of Personal Income Tax 

Audit Changes for the years 1981 and 1982. Because no documentation was forthcoming with 

regard to the Schedule C income or deductions, the Division disallowed the transfer of income from 

the wage and tax statements to the Schedule C proprietorship and thereby also disregarded 

commissions paid to the corporation, Margo Equities, Inc. The Statement of Personal Income Tax 

Audit Changes set forth the following information: 
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1981  1982


Corrected taxable income

Tax on corrected taxable income per IT-250

New York City tax

New York City tax surcharge

Corrected tax due

Tax previously computed

Total additional tax due

Interest

Total


$ 35,239.00  $127,355.00 
2,883.00  12,194.00 
1,115.00  5,076.00 

254.00 
3,998.00  17,524.00 
3,026.00  13,937.00 

972.00  3,587.00 
331.00  686.00 

$1,303.00  $ 4,273.00 

The explanation provided by the Division on said statement read as follows: 

"Since you failed to provide documentation to substantiate the items requested, your 
taxable income has been revised based upon available information on file." 

On May 29, 1985, the Division issued to petitioners a Notice of Deficiency for the tax years 

1981 and 1982 which set forth additional tax due of $4,559.00 and interest of $1,083.07 for a total 

amount due of $5,642.07. 

OPINION 

The Administrative Law Judge held that: (1) petitioners failed to substantiate the gross 

receipts and deductions reported on their Federal Schedule C forms thereby justifying the Division's 

disallowance of petitioners' Schedule C business expenses, (2) petitioners failed to show that they 

were engaged in a trade or business other than as employees, and (3) that petitioners' diversion of 

Anthony Fusco's W-2 wage income to their Federal Schedule C and ultimately to Margo Equities, 

Inc. ("Margo") constituted an invalid tax avoidance device.  On exception, petitioners assert that: 

(1) petitioners' "expenses" as payment to Margo are deductible under section 162 of the Internal 

Revenue Code, (2) the corporate tax return of Margo showing gross income is sufficient 

substantiation for the contested deductions, and (3) that the Administrative Law Judge incorrectly 

cited and applied sections 62 and 183 of the Internal Revenue Code ("Code"). 

We affirm the determination of the Administrative Law Judge. 

Petitioner Anthony Fusco's 1981 and 1982 wage and tax statements reveal that during this 

time wages totalling $180,661.37 were paid to him from Unified Securities Corporation, S.D. Cohn 
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Company and Stuart Brothers. To the extent these wages comprise taxable income, petitioners1 

would be subject to State income tax on that amount (Tax Law § 601[a][1]). New York taxable 

income is a New York resident's adjusted gross income less his New York deduction and New York 

personal exemptions (Tax Law § 611[a]). New York adjusted gross income of a resident 

individual, in turn, is his Federal adjusted gross income for the applicable year, with modifications 

not applicable herein (Tax Law § 612[a]; 20 NYCRR 116.1[a]). 

The former Administrative Code of the City of New York2 was applicable during the audit 

period and similarly defined "city taxable income" (former Administrative Code § T46-111.0 [see 

present Administrative Code § 11-1711]; former Code § T46-112.0 [see present Administrative 

Code § 11-1712]). To arrive at New York and New York City adjusted gross income, the Federal 

definitions of "employer", "employee" and "wages" have been incorporated by reference into the 

State and City tax codes (Tax Law § 671[a], 20 NYCRR 160.1[b]; former Administrative Code 

§ T46-107.0 [see present Administrative Code § 11-1707]). 

All three of the companies issuing petitioner Anthony Fusco a wage and tax statement 

withheld a portion of these wages for payment of Federal, State and local income tax and the FICA 

tax.  They did so seemingly pursuant to Code section 3402(a)(1).3  For the purpose of Chapter 24 

(Collection of Income Tax at Source on Wages) of the Code, "'wages' means all remuneration . . . 

for services performed by an employee (emphasis added) for his employer" (§ 3401[a]). We 

conclude that the three aforementioned companies regarded Anthony Fusco as an employee and 

petitioners have not shown any evidence to the contrary, as was their burden (20 NYCRR 

1Anthony Fusco was the only petitioner to receive a wage and tax statement from these three employers.  Having 
signed the 1981 and 1982 New York income tax returns, Margherita Fusco is joint and severally liable for the tax 
due therein (Tax Law § 651[b][2][A]). 

2As of September 1, 1986, the former City Code was superseded by the present "New York City Charter and 
Administrative Code." 

3Former Code section 3402(a) was applicable only for the 1981 portion of the audit period. The statute was 
amended August 13, 1981, by Pub. L. 97-34, 95 Stat. 184 to include the present section 3402(a)(1). 
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3000.10[d][4]). Further, petitioners have not excepted to the Administrative Law Judge's finding of 

fact that petitioners derived all of their income as employees of the firms issuing the wage and tax 

statements. 

The sum of the wages stated on each annual wage and tax statement herein comprises 

petitioners' gross income (I.R.C. § 61[a][1]). Certain deductions, such as those for employee trade 

or business expenses allowed under Internal Revenue Code section 1624 can be applied against 

gross income (former I.R.C. § 62[1],[2]; see, I.R.C. § 62[a][1], [2][1986]) to then arrive at 

"adjusted gross income" as that phrase is defined within Code section 62. These deductions are 

"above the line." Specifically, they may be taken in addition to a taxpayer's "below the line" 

deductions (former I.R.C. § 63[b]), i.e., their excess itemized deductions (I.R.C. § 63[c]),5 personal 

exemptions (I.R.C. § 151) and the direct charitable deduction (I.R.C. § 170). The end result of all 

these deductions is taxable income (I.R.C. § 63). 

Here, petitioners have attempted to amass "above the line" deductions by claiming trade or 

business expenses on their Federal Schedule C.6  The attempt involved first funding Anthony Fusco 

and Company ("Company") with petitioner Anthony Fusco's W-2 wage income, then paying Margo 

Equities, Inc., of which petitioners were the sole shareholders and officers, from these Company 

funds and finally claiming this expense, among others, as business deductions on Schedule C's. To 

be entitled to such "above the line" deductions, against employee wages, petitioners would have to 

establish that the deductions qualified as employee trade or business deductions excluded from 

4That employees, besides businesses, may also generate trade or business expenses under I.R.C. section 162 is 
apparent from such cases as: Stemkowski v. Commissioner, 690 F2d 40, 46-47 (2nd Cir 1982); McCabe v. 
Commissioner, 688 F2d 102 (2nd Cir 1982), cert denied 459 US 906; Commissioner v. Bagley, 374 F2d 204 (1st 
Cir 1967). 

5Applicable during the audit period as enacted by Pub.L. 95-30, section 102(a), May 23, 1977. Former I.R.C. 
§ 63 was amended by section 102(a) of Pub. L. 99-514, October 22, 1986. 

6Schedule C is an Internal Revenue Service form which provides for profit or less from a sole proprietorship or 
corporation. Partnerships, joint ventures, etc. must instead file Form 1065. 
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adjusted gross income under former Code section 62(2).7  To qualify under section 62(2) the 

alleged employee trade or business expenses would first have to satisfy former Internal Revenue 

Code section 1628 and then additionally fall within one of the four former requirements for 

employee trade or business expenses9  (former I.R.C.§ 62[2]). 

Code section 162 allows ordinary and necessary expenses paid to carry on a trade or business. 

Were it not for our conclusion that petitioner earned the income herein as an employee, we would 

first have to clarify what a trade or business is before we could determine whether petitioner 

actually engaged in a trade or business.10  However, since "the language of (Code) Section 62 

strongly implies that employees are engaged in a 'trade or business'" so that "courts have uniformly 

held that employees should receive such trade or business treatment" (Groetzinger v. 

Commissioner, 771 F2d 269, 273 [7th Cir], aff'd 480 US 23; Narain v. Commissioner, T.C. Memo 

[CCH] 1983-701, 402, 403), we conclude that petitioner, as a commodity trading employee, was 

engaged in a "trade or business" as that phrase is intended within the meaning of sections 62 and 

162 of the Code. 

7Code section 62 was applicable for 1981 as amended by Pub. L. 96-608, 94 Stat. 3551 and for 1982 as amended 
August 13, 1981, by Pub. L. 97-34, 95 Stat. 187, 195, 282. 

8Code section 162 was applicable for 1981 as amended October 4, 1976, by Pub. L. 94-455, 90 Stat. 1803, 1834 
and for 1982 as amended August 13, 1981, by Pub. L. 97-34, 95 Stat. 202. 

9The former four additional requirements encompassed "Reimbursed expenses," "Expenses for travel away from 
home," "Transportation expenses," and "Outside salesmen" (former I.R.C. § 62[2][A], [B], [C] and [D]). The latter 
three only were deleted and replaced with "Certain expenses of performing artists" (I.R.C. § 62[a][2][B] by section 
132(b) of Pub. L. 99-514 on October 22, 1986. 

10We note the "requirement" that an individual at least hold himself out to others as engaged in the selling of 
goods or services, before the activity involved could be deemed a trade or business (Gajewski v. Commissioner 723 
F2d 1062), no longer holds weight since "almost every activity would satisfy (this test)" (Commissioner v. 
Groetzinger, 480 US 23, 34). This comes from the Supreme Court's rejection of the "Frankfurter gloss," as 
originally stated in the Justice's concurrence in Deputy v. Du Pont, 308 US 488, 499, with the words, "'. . . carrying 
on any trade or business' . . . involves holding one's self out to others as engaged in the selling of goods or service." 
This "rule," "which the Court has never adopted anyway" (Groetzinger, supra at 34), was formally cast aside and 
replaced with the present "Higgins" test (Groetzinger, supra at 36). 
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We turn next to whether the claimed expenses, including the payments to Margo from money 

supplied by petitioner Anthony Fusco's employee wages, were ordinary and necessary trade or 

business expenses within the meaning of Code section 162. We ask whether petitioner's additional 

expenses were appropriate, helpful, normal and expected11 under the circumstances (of Anthony 

Fusco's business as an employee) or so personal in nature as to be non-deductible under Code 

section 262 (1976) (McCabe v. Commissioner, 688 F2d 102, 105 [2nd Cir., 1982]).  We conclude 

they were personal in nature and are therefore non-deductible under Code section 262. 

The record indicates that Margo accounted for Anthony Fusco's wages and managed 

petitioners' personal books and records. These services were on behalf of petitioner and not his 

employers. The bookkeeping was "inappropriate" as to the employers' business transactions and 

was not "expected" from within the scope of petitioner's employment with them. Margo's work was 

unrelated to petitioner's actual performance of his employed commodity trading work. With 

respect to the various other expenses claimed by petitioners as "above the line" deductions, 

petitioners have offered no evidence as to the nature of these expenses. Accordingly, petitioners 

have also failed to prove that these were ordinary and necessary business expenses. 

Finally, even if the expenses, including the payments to Margo, were ordinary and necessary 

trade or business expenses within the meaning of Code section 162, they would only be excluded 

from petitioners' adjusted gross income if the payments additionally qualified within at least one of 

the four former "trade and business deductions of employees" (former I.R.C. § 62[2]).  Petitioner 

has proffered no evidence as to how any one of these deductions is applicable herein. 

We next turn to petitioners' exception that the Margo corporate tax return showing gross 

income was sufficient substantiation for petitioner's deductions. We reject this contention. Under 

both Federal and New York State law and regulation (I.R.C. § 6001, § 1.6001-1[a]; Tax Law 

§ 658[a]; 20 NYCRR 152.2) petitioners were required to keep records to verify deductions claimed. 

Petitioners failed to submit any such documentation. Accordingly, even if we had concluded that 

11"For section 162 purposes 'ordinary' means normal and expected; 'necessary' means appropriate and helpful" 
(McCabe v. Commissioner, 688 F2d 102, 105 [2nd Cir 1982]; citing, Commissioner v. Heininger, 320 US 467, 
471). 
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petitioners' expenses were directly work related, we would have to find that petitioners failed to 

substantiate the amount of such deductions. 

Finally, petitioners claim that the Administrative Law Judge incorrectly cited and applied 

Code sections 62 and 183. We conclude he did not. Section 62 of the Code was cited and applied 

for the proposition that petitioners' deductions were not allowed under section 62(a)(1) because 

"petitioners have not shown that they were engaged in a trade or business other than as employees". 

For the reasons already discussed concerning petitioners wage and tax statements, we agree. 

Section 183 of the Code, which pertains to deductions from activities not engaged in for 

profit, was referred to in supporting the Administrative Law Judge's conclusion that a prerequisite 

for any trade or business is profit or the potential for profit. We agree with this conclusion and note 

that "the taxpayer must be involved in the (trade or business) activity with continuity and regularity 

and . . . the taxpayer's primary purpose for engaging in the activity must be for income or profit. A 

sporadic activity, a hobby (emphasis added), or an amusement diversion does not qualify (as a trade 

or business)" (Commissioner v. Groetzinger, 480 US 23, 35). 

For these reasons, we affirm the Administrative Law Judge's determination. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the petitioners, Anthony and Margherita Fusco, is denied; 

2. The determination of the Administrative Law Judge is affirmed; and 

3. The petition of Anthony and Margherita Fusco is denied and the notice of deficiency 

issued on May 29, 1985 is sustained. 

Dated: 	Albany, New York 
March 23, 1989 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


