
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

__________________________________________ 

In the Matter of the Petitions : 

of : 

DAVID HAZAN, INC. : DECISION 
F/K/A DAVID FUR COUTURE, INC. DTA NOS. 800824 
AND THE ESTATE OF DAVID HAZAN, : AND 800825 

AS OFFICER OF DAVID FUR COUTURE, INC. 
: 

for Revision of Determinations or for Refunds of 
Sales and Use Taxes under Articles 28 and 29 : 
of the Tax Law for the Period September 1, 1978 
through February 28, 1983. : 
__________________________________________ 

Petitionors, David Raton, Inc. f /k/a David Fur Couture, Inc. and the Estate of 

David Hazan as the Officer of David Fur Couture, 50 West 57th Street, New York, New York 

10019, filed an exception to the determination of the Administrative Law Judge issued on 

September 24, 1987 with respect to their petitions for revision of determinations or for refunds 

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period September 1, 

1978 through February 28, 1983 (File Nos. 800824 and 800825). Petitioners appeared by 

Raucher, Ehrlich & Laracuente, P.C. (Fred Ehrlich, Esq., of Counsel). The Division of Taxation 

appeared by William Collins, Esq. (Anne W. Murphy, Esq, of Counsel). 

Petitioners and the Division filed briefs on the exception. Oral argument at petitioners’ 

request, was heard on January 19, 1988. At oral argument, the Tribunal asked petitioners to 

address Michelin Tire Corp. v. Wages (423 US 276), Department of Revenue of Washington v. 

Association of Washington Stevedoring Cos. (435 US 734) and Continental Arms Corp. v. State 
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Tax Commn. (130 AD2d 929). Petitioners requested and were granted permission to submit a 

supplemental memorandum of law on the Tribunal's inquiry. The memorandum was submitted 

on February 10, 1988. The Division submitted a response to the memorandum on March 10, 

1988. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether certain of petitioners' sales of furs to foreigners leaving the United States were 

taxable under the New York State sales tax. 

FINDINGS OF FACT 

We find the facts of this matter as stated in the Administrative Law Judge determination 

and such facts are incorporated herein by this reference. 

To summarize these facts, it was the practice of the petitioner, David Hazan, Inc., in 

situations where a sale was made to a person leaving the United States, to have the merchandise 

delivered to the customer's airline at Kennedy Airport for ultimate delivery to the passenger. A 

messenger employed by David Hazan, Inc. delivered the furs from its New York City store to 

Kennedy Airport immediately prior to the customer's departure. The delivery person would 

obtain a receipt from someone behind the airport ticket counter confirming receipt of the 

package. These receipts were destroyed by David Hazan, Inc. upon the return receipt from the 

customer of the Certificate of Export for Tax Exemption, a form used by David Hazan, Inc. for 

sales of the type in question. This form was not issued by the Division of Taxation. 
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These Certificates of Export stated the passenger's name, home address, departure date 

and time, airline and flight number, the passenger's itinerary and a description of the 

merchandise. The salient, pre-printed language on the form which was attested to by an airline 

employee or steward read as follows: 

"I hereby certify that the above named passenger while aboard the above indicated flight, 
and outside the territorial limits of the United States, opened a package in my presence. 
The package was from David Fur Couture, Inc., of 50 West 57 Street, New York City, 
and its contents were described as follows: ( blank ). The articles contained in the package 
appeared to be those so described." 

Following the attestation by an airline steward or employee, a statement 

which was followed by the passenger's signature read as follows: 

"I hereby attest that I am the passenger named above; that I purchased the above 
described furs from David Fur Couture, Inc.; that these articles were wrapped and sealed 
by the vendor before delivery to me; that I opened the package for the first time outside 
the territorial limits of the United States and that said furs were not used bv me within the 
United States." 

The customer was instructed to secure the airline employee or steward's signature on the 

Certificate, sign it himself and mail the Certificate back to David Hazan, Inc. in New York City 

from the passenger's destination in the envelope provided for such purposes. The Division did 

not accept these Certificates of Export for Tax Exemption submitted by David Hazan, Inc. as 

substantiation of sales for export during the period in issue. As a result, all foreign sales were 

disallowed resulting in additional tax liability of $167,763.63. 

We also find, as requested by the petitioners in their exception, that every Certificate of 

Export submitted by petitioners was accompanied by an envelope which reflected the mailing of 

such Certificate by the customer from a foreign nation which said certificate listed as the country 
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of residence of the customer. The envelope annexed to the Certificate bore the postage stamp 

or postage meter and postmark of the customer. 

OPINION 

The petitioners argue that the imposition of the sales tax upon the subject transactions 

violates article I, section 10, clause 2 of the United States Constitution, the Import-Export 

Clause, which provides: 

“No State shall, without the Consent of the Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be absolutely necessary for executing its Inspection 
Laws; and the net Produce of all Duties and Imposts, laid by any State on Imports or 
Exports, shall be for the Use of Treasury of the United States; and all such Laws shall be 
subject to the Revision and Controul of the Congress.” 

Petitioners do not challenge the Administrative Law Judge’s conclusion of law that 

petitioners failed to sustain their burden to prove that delivery actually took place outside the 

territorial boundaries of the State. Instead, petitioners argue that the delivery of the furs to the 

purchaser’s airline put the furs into the process of exportation and that the subsequent delivery

of the furs to customers in New York State does not terminate the exportation 

process. 

The Division of Taxation argues that the delivery or transfer of possession of the furs to 

the purchasers took place within the territorial boundaries of the State and therefore the State 

sales tax was properly imposed. 

The Administrative Law Judge, relying on Tax Law section 1105(a) and 20 NYCRR 

525.2(a)(3), determined that the New York State sales tax is a destination tax, that is, the point 

of delivery or point at which possession is transferred by the vendor to the purchaser or designee 

controls both the tax incidence and tax rate and that the petitioners submitted no credible 
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documentation or testimony which demonstrated anything other than transfer by David Hazan, 

Inc. to its customer while the customer was still in the State of New York. The certificates 

upon which petitioners relied only indicate that the package containing the furs was opened 

outside the territorial boundaries of the State. Thus, the petitioners did not sustain their burden 

of proof that delivery of the furs took place outside of the territorial boundaries of the State and 

that therefore the sales were taxable. Consistent with this line of reasoning, the Administrative 

Law Judge also determined that petitioners' reliance on Richfield Oil Corp. v. State Board of 

Equalization (329 US 69) and Harder's Express v. State Tax Commn. (70 AD2d 1010, affd 50 

NY2d 1050) for the proposition that the goods sold were exempt from taxation because they 

had entered “an export stream” is misplaced because in those cases no completed sale had 

occurred, the goods were transferred to a common carrier for delivery out of the State. 

We agree with the determination of the Administrative Law Judge. 

Petitioners’argument that delivery of the goods to the purchaser’s airline places them into 

the stream of exportation and thus outside the State’s authority to tax does not represent the 

current test applied by the courts on the validity of state taxes under the Import-Export Clause. 

In Michelin Tire Corp. v. Wages (423 US 276) and Department of Revenue of the State of 

Washington v. Association of Washington Stevedoring Cos. (435 US 734) the Supreme Court 

discarded the former line of judicial inquiry which focused on whether goods were in import or 

export status, the argument espoused by petitioners here, and instead turned to a test of whether 

the State tax in issue is an “Impost or Duty” and thus proscribed by the Constitution. As the 

Court stated in Washington: 

“Before Michelin, the primary consideration was whether the tax under review reached imports 
or exports. With respect to imports, the analysis applied the original package doctrine of Brown 
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v Maryland, 12 Wheat 419, 6 L Ed 678 (1827); see, e. g., Department of Revenue v James B. 
Beam Distilling Co.; Anglo-Chilean Corp. v Alabama; Low v Austin, 13 Wall 29, 20 L Ed 517 
(1872), overruled in Michelin Tire Corp. v Wages. So long as the goods retained their status as 
imports by remaining in their import packages, they enjoyed immunity from state taxation. With 
respect to exports, the dispositive question was whether the goods had entered the ‘export 
stream,’the final, continuous journey out of the country. Kosydar v National Cash Register Co. 
417 US 62, 70-71, 40 L Ed 2d 660, 94 S Ct 2108, 69 Ohio Ops 2d 120 (1974) ; Empresa 
Siderurgica v County of Merced, 337 US 154, 157, 93 L Ed 1276, 69 S Ct 995 (1949); A. G. 
Spalding & Bros. v Edwards, 262 US 66, 69, 67 L Ed 865, 43 S Ct 485 (1923); Coe v Errol, 
116 US 517, 526, 527, 29 L Ed 715, 6 S Ct 475 (1886). As soon as the journey began, tax 
immunity attached. 

Michelin initiated a different approach to Import-Export Clause cases. It ignored the 
simple question whether the tires and tubes were imports. Instead, it analyzed the nature of the 
tax to determine whether it was an ‘Impost or Duty.’423 US, at 279, 290-294, 46 L Ed 2d 495, 
96 S Ct 535. Specifically, the analysis examined whether the exaction offended anv of the three 
policy considerations leading to the presence of the Clause.” (Dept. of Revenue of the State of 
Washington v. Assoc. of Washington Stevedoring Cos., supra, at 752 [emphasis added].) 

The Court in Michelin balanced the Georgia ad valorem property tax at issue against the 

three policy considerations which gave rise to the Clause, namely, (1) prohibiting the states from 

interfering with conduct of foreign affairs by placing local tariffs and duties on foreign nations’ 

goods; (2) preventing diversion of import revenue from the United States government to the 

states, and (3) avoiding disharmony among the states by preventing states from levying taxes on 

goods merely passing through their territory and destined for other states. If a state tax does not 

violate these principles, 

it does not violate the Clause. 

In Washington the Court extended the Michelin approach and its first and third policy 

considerations to exports stating: 

“[t]he Michelin approach should apply to taxation involving exports as well as imports. 

The prohibition on the taxation of exports is contained in the same Clause as that

regarding imports. The export-tax ban vindicates two of the three policies identified in

Michelin. It precludes state disruption of the United States foreign policy.

[footnote deleted] It does not serve to protect federal revenues,

however, because the Constitution forbids federal taxation of exports.
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U.S. Const, Art I, § 9, cl 5; [footnote deleted] see United States v

Hvoslef, 237 US 1, 59 L Ed 813, 35 S Ct 459 (1915). But it does avoid friction and trade

barriers among the States. As a result, any tax relating to exports can be tested for its

conformance with the first and third policies. If the constitutional interests are not

disturbed, the tax should not be considered an 'Impost or Duty' any more than should a tax

related to imports.” (Dept. of Revenue of the State of Washington v. Assoc. of

Washington Stevedoring Cos., supra, at 758 (emphasis added].)


The Court laid to rest the argument petitioners urge upon this Tribunal, i.e., determine the


status of the goods as exports; with the following statement: 

“Rather than examining whether the taxes are ‘Imposts or Duties’that offend 
constitutional policies, the contention would have the Court explore when goods lose their 
status as imports and exports. This is precisely the inquiry the Court abandoned in 
Michelin, 423 US, at 279, 46 L Ed 2d 495, 96 S Ct 535.” (Dept. of Revenue of the State 
of Washington v. Assoc. of Washington Stevedoring Cos.,  supra, at 760 [emphasis 
added].) 

We turn then to the question of whether the application of the New York State sales tax under 

the facts of this case is an impost or duty and thus proscribed by the Import-Export Clause. The 

answer depends on whether the tax as imposed offends any of the principles underlying the 

clause. We conclude it does not. 

The instant tax is being imposed only because delivery or the transfer of possession of the 

furs to the purchasers is presumed to have taken place in New York State. The tax is not being 

imposed on the goods because of their place of destination. As the Division correctly argues, 

following delivery in New York State, the subsequent destination of furs is absolutely irrelevant 

to the imposition of the tax. As an application of a general sales tax that applies to all sales 

where delivery or the transfer of possession takes place in New York State, this imposition does 

not create any special tariff. We see no impediment posed by this application of the tax upon the 

regulation of foreign trade by the United States. 
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Neither does this application of the tax create conflict, barriers or disturb the harmony 

between New York and her sister states since it is a nondiscriminatory application applying to 

the sales because the transfer of possession takes place in New York State and not because the 

goods are passing through the state. 

In short, the straightforward application of the policy analysis of Michelin and Washington 

indicates that the instant imposition of the tax does not offend any of the principles underlying 

the Import-Export, and thus this application is not prohibited. 

Our analysis of the instant case is in accord with that of the Appellate Division in 

Continental Arms Corp. V. state Tax Commn. (130 AD2d 929), a case involving similar 

arguments on similar facts. In Continental, the court affirmed the Tax Commission’s 

conclusion’s that actual physical possession of the merchandise was transferred in New York, 

not outside the territorial boundaries, and that therefore the sales were taxable. The court 

stated: 

“A state may impose a sales tax on transactions consummated within its borders 
(Harvester Co. v. Department of Treasury, 322 US 340, 345-346). Thus one who accepts 
delivery in this State is not exempt from sales tax merely because he came from outside of the 
State borders and planned to return there with the goods (id.). However the imposition of the 
State sales tax on goods delivered outside the States borders is unconstitutional (Evco v. Jones, 
409 US 91; Hostetter v. Idlewild Liq. Corp., 377 US 324). In accordance with those general 
principles, respondent State Tax Commission has previously determined that goods which are 
sold to a foreign visitor but which are delivered directly to his airplane as part of his luggage, so 
that he never has control of the goods until he reaches his foreign destination, are not taxable in 
this State (see, Matter of M&B Appliances, Satte Tax Commn., Apr. 25, 1984). Conversely, a 
transaction is taxable if the nonresident takes actual physical delivery at the airport, even if the 
delivery occurs at the furthest point allowed a passenger by security personnel and the customer 
proceeds to his out-of -State destination (see, Matter of Jaques Francais Rare Violins, State Tax 
Commn., Oct. 5, 1984).” (Continental Arms Corp. V. State Tax Commn., supra, at 929-930.) 

We turn next to the argument urged by the petitioners in their supplemental memorandum 

of law that the New York courts have not concluded that the rules promulgated in Michelin and 
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Washington have applicability to taxes on the goods themselves while they are in transit. In 

essence, petitioners seek to characterize the application of the sales tax in this case as a transit 

fee", i.e., a tax imposed bv the State for the mere privilege of moving through it as opposed to 

making goods pay their own way. We reject this argument and return again to the central 

holding in Michelin, i.e., that the absolute ban in the Import-Export Clause is only of “imposts” 

and “duties” and not all taxes. In effect, the Clause was fashioned to prevent imposition of 

exactions which were no more than transit fees on the privilege of moving through a state. 

The instant application of New York State sales tax, applied in accordance with the 

principles enunciated in Continental, clearly, does not amount to a “transit fee”. 

Petitioners’final argument is that the Division is precluded from applying the tax to 

petitioners because of petitioners’reliance on a 1965 publication by the Division which 

petitioners interpret as authority for them to treat these transactions as not taxable. We 

disagree. The regulation (20 NYCRR 525.2[a][3], adopted in 1976) relied on by the 

Administrative Law Judge makes it clear that in New York the sales tax is a destination tax and 

the point of delivery or the point at which possession is transferred by the vendor to the 

purchaser or designee controls both tax incident and the tax rate. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the petitioners David Hazan, Inc. f/k/a David Fur Couture, Inc. and 

the Estate of David Hazan, as officer of David Fur Couture, Inc. is in all respects denied, except 

to the extent that the finding of fact 

"1" requested by petitioners in their exception is so found; 

2. The determination of the Administrative Law Judge is affirmed; 
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3. The petitions of David Hazan, Inc. f/k/a David Fur Couture, Inc. and 

the Estate of David Hazan, as officer of David Fur Couture, Inc. are denied and the notices of 

determination and demand dated October 27, 1983 are sustained. 

DATED:	 Albany, New York 
APR 21, 1988 

John P. Dugan 
President 

Francis R. Koenig 
Commissioner 


