
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

In the Matter of the Petition : 

of : 

COLISEUM PALACE, INC. : 
DECISION 

for Revision of a Determination or for Refund of : 
Sales and Use Taxes under Articles 28 and 29 of 
the Tax Law for the Period December 1, 1976 : 
through May 31, 1.982. 

: 
Petitioner, Coliseum Palace, Inc. , 827 Broadway, Newburgh, New York 12550, filed an 

exception to the determination of the State Tax Commission issued on September 24, 1987 with 

respect to its petition for revision of a determination or for refund of sales and use taxes under 

Articles 28 and 29 of the Tax Law for the period December 1, 1976 through May 31, 1982 (File 

No. 800346). Petitioner appeared by Raymond M. Pezzo, Esq. The Division of Taxation 

appeared by William F. Collins, Esq. (Mark Volk, Esq. of counsel). 

Neither party filed a brief on exception. Oral argument was denied on June 1, 1988. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

I. Whether petitioner was represented by an authorized representative at the hearing. 

FINDINGS OF FACT 

For the reasons stated below, we set aside the facts as found by the Administrative Law 

Judge. 

We find the following facts instead of those found by the Administrative Law Judge. 
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On May 6, 1985, petitioner, Coliseum Palace, Inc. , through its principal, Filomeno 

Guerriero, signed a Corporate Power of Attorney form, Form DTF-14.1(8/78), (hereinafter, 

"Form") to appoint John J. McGraw, P.A., as its representative before the Department of 

Taxation and Finance in connection with a proceeding involving sales taxes for the period 

December 1, 1976 to May 31, 1982. Mr. McGraw checked boxes at the bottom of the form 

indicating that he is both a public accountant with the New York State Education Department 

and a person admitted to practice before the Internal Revenue Service. Petitioner completed 

another identical form on July 14, 1987 to appoint one Felix Faella as its true and lawful 

attorney to represent it before the Department of Taxation and Finance in connection with a 

proceeding involving sales taxes for the same dates as in the prior form. This latter form 

contained a clause which reads, "All Powers of Attorney heretofore filed or granted for this 

purpose are hereby revoked." No indication is given at the bottom of this form as to Mr. Faella's 

qualifications to appear and represent petitioner. The petitioner's principal, Filomeno Guerriera, 

was not present at the administrative hearing held on July 21, 1987. Although both Mr. 

McGraw and Mr. Faella were present throughout the hearing, Mr. McGraw's participation in the 

hearing was minimal. Mr. Faella conducted the entire hearing on petitioner's behalf, cross 

examining the Division's witness and making a closing statement on behalf of petitioner. In 

addition, Mr. Faella testified as a witness, without assistance or questioning from Mr. McGraw. 

OPINION 
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The Administrative Law Judge determined: (1) petitioner's inadequate books and records 

justified the Division's use of an indirect audit method which, in this case, was reasonably 

calculated to reflect the actual taxes otherwise due, and (2) petitioner's allegation that its 

suppliers had knowledge that taxes were due and should be presumed to have paid those taxes is 

without merit. 

Petitioner now asserts through a new representative, inter alia, that the entire 

administrative hearing should be annulled for petitioner's want of a proper representative at the 

hearing. 

The State Tax Commission Rules of Practice and Procedure rule 601.2(c) (former 20 

NYCRR 601.2[c]) which governed petitioner's options for representation at this hearing 

detailed six possible qualifications which, along with a properly completed Form signed by the 

taxpayer, authorized a person to act as a taxpayers representative at any and all stages of 

proceedings before the Commission. (See also, 20 NYCRR 600.1[a] which states the general 

requirements for powers of attorney in all proceedings before the Department of Taxation and 

Finance and 20 NYCRR 3000.2 [a][2) which states the current rules of the Tax Appeals 

Tribunal on representation.) These same six categories are listed at the bottom of the Form. 

Special permission was required by the Commission for any other person to represent a 

taxpayer (former 20 NYCRR 601.2[d]). 

Here, Mr. Faella failed to complete his Form, "in proper form" (20 NYCRR 600.1[a]), 

by not indicating his Rule 601.2(c) qualifications included therein. He also offered no direct 

evidence or sworn testimony at the hearing that he either was so qualified or had acquired 

special permission by the Commission to represent petitioner. Accordingly, Felix Faella could 
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not represent petitioner at the hearing under the Commission's Rules of Practice (former 20 

NYCRR 601.2[d]). Nonetheless, Mr. Faella conducted the hearing on petitioner's behalf. 

The status of Mr. McGraw at the hearing is not certain. On its face, the Faella form 

seemingly revokes Mr. McGraw's agency with the words, "All powers of attorney heretofore 

filed or granted for this purpose are hereby revoked." Under the regulations no revocation 

could be effective until notice was received by the Department that the taxpayer had notified 

his prior agent of the revocation (20 NYCRR 600.l[b]). The record reveals no indication that 

Mr. McGraw had received any such notice. Mr. McGraw's presence at the hearing indicates 

that he was not notified that his agency with petitioner had been revoked. Conversely, his 

failure to participate in the hearing could indicate that his agency was revoked. We conclude, 

however, that regardless of the status of Mr. McGraw, as petitioner's representative, Mr. 

Faella's unauthorized conduct of the hearing requires this matter to be remanded for a new 

hearing. 

Our decision recognizes that the State Tax Commission rules limiting the representatives 

qualified to appear before the Commission were an attempt to ensure that taxpayers were 

adequately represented in these proceedings. These rules, as do the similar rules of the 

Tribunal (20 NYCRR 3000.2), seek to strike a balance between the taxpayers' freedom to 

choose their representatives and protection of the taxpayers in making that choice. 

Since the facts here indicate that Mr. Faella was not a qualified representative, we deem 

it prudent and proper to consider the hearing that was held a nullity and to remand this matter 

for a new hearing. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 
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1. The case is remanded to the Administrative Law Judge for a new hearing to be 

scheduled Immediately. 

Dated:	 Albany, New York 
NOV 1 7 1988 

John P. Dugan 
President 

Francis R. Koenig 
Commissioner 


