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State of New York - Department of Taxation and Finance

Tax Appeals Bureau
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

November 22, 1983

Margit Jensen

and John Larsen Smorgasboard, Inc.
¢/o Ponce

3308 Ampere Avenue

Bronx, NY 10465

Dear Ms. Jensen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9 State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Carlos Belgrave
460 Park Ave. S., 12th F1l.
New York, NY 10016
Taxing Bureau's Representative




STATE OF NEW YORK

STATE TAX COMMISSION'

In the Matter of the Petition

of

MARGIT JENSEN DECISION
-~ “and JOHN LARSEN SMORGASBORD, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1972
through May 31, 1979,

Petitipners, Margit Jensen and John Larsen Smorgasbord, inc., c/o Ponce,
3308 Ampere Avenue, Bronx, New York 10465, filed a petition for revision of a
determination or for refund of sales and use taxes under Articles 28 and 29 of
the Tax Law for the period December 1, 1972 through May 31, 1979 (File Nos.
30739 and 30740).

A small claims hearing was held before Judy M. Clark, ﬁearing Officer, at
the offices of the State Tax Commission, Two World Trade Center, New York, New
York, on February 8, 1983 at 9:15 A.M. Petitioners appeared by Carlos Belgrave,
Accountant. The Audit Division apﬁeared by Paul B. Cobﬁrn, Esq. (Alexander
Weiss, Esq., of counsel).

ISSUES

I. Whether the result of a field audit performed, whereby the Audit
Division reviewed purchases made by the corporate petitionmer to determine
taxable sales, properly reflected the additional tax liability determined due.

II. Whether that portion of the field audit performed which determined

that 50 percent of certain purchases made by the corporate petitioner were used

in the provision of catering services was proper.




-2-

FINDINGS OF FACT

1. On July 3, 1979, the Audit Division issued a Notice of Determination
and Demand for Payment.of Sales and Use Taxes Due against John Larsen Smorgasbord,
Inc. covering the period June 1, 1976 through April 30, 1979. The Notice
asserted tax due of $11,667.00, plus penalty and interest of $4,243.17, for a
total of $15;910.17. The Notice was issued in accordance with the provisions
of section 1138 of the Tax Law for failure to submit information requested.

2. Margit Jensen was the sole officer of John Larsen Smorgasbord, Inc.
("the corporation"). The business was sold on April 30, 1979 to Grand Buffet,
Inc. No sales and use tax returns were filed by the corporation until July 25,
1979, at which time all returns filed showed no taxable sales. The returns filed
covered the period June 1, 1976 through April 30, 1979 and reported total gross
sales of $394,825,83 for that périod.

3. A field audit was performed on the available records of the corporation
at which time the periods of assessment were expanded to cover the start of
business on January 1, 1973, This was done since the corporation filed no
sales and use tax returns from the start of business to May 31, 1976.

4, On June 20, 1980, the Audit Division issued two additional notices of
determination and demand for payment of sales and use taxes due against John
Larsen Smorgasbord, Inc. The first of such notices covered the period December 1,
1972 through May 31, 1976 and asserted tax due of $21,997.02, plus penalty and
1nterest‘of $20,009.09, for a total due of $42,006.11.

The second notice covered the period June 1, 1976 through May 31, 1979
and was in addition to the notice issued on July 3, 1979 (Finding of Fact "1").
It asserted additional tax due of $7,413.72, plus penalty and interest of

$4,049.09, for a total of $11,462.81,
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5. On June 20, 1980, the Audit Division issued two notices of determination
and demand for payment of sales and use taxes due against Margit Jensen covering
the period December 1, 1972 through May 31, 1979. The notices asserted additional
tax due found on audit of $41,043,18, plus penalty and interest of $30,189.04,
for a total of $71,232,22, These notices represented Margit Jensen's personal
liability under the provisions of.sections 1131(1) and 1133 of the Tax Law.

6. The five notices issued against petitioners are summarized as follows:

Date Quarterly

Issued Period Corporation Margit Jensen
6/20/80 12/1/72-5/31/76 $21,997.02 $21,997.02
6/20/80 6/1/76-5/31/79 7,413.72 19,046.16
7/3/79 6/1/76-4/30/79 11,667.00

Total Tax Due $41,077.74 $41,043.18

7. On audit, the Audit Division foﬁnd that petitioners engaged in a small
grocery/deli operation which sold largely Swedish and German delicacies. No
cash register tapes or any type of sales invoices were available with which to
verify petitioners' sales.

The Audit Division reviewed purchases made by petitioner corporation
during the months of June and December, 1978. It found’that the corporation
made purchases other than soda totaling $255.46 which were taxable upon resale.
Based on total purchases reviewed for this period of $16,175.70, the Audit
Division determined that 1.58 percent of corporation's purchases were taxable
upon resale. In addition, the Audit Division calculated total soda purchases
made by the corporation during the year 1978 to be $2,605.69 or 3.72 percent of
total purchases. The Audit Division then apﬁlied these percentages to the

total purchases made in the audit period and determined an estimated markup of

25 percent on such purchases based on audits of similar businesses. The Audit
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Division thereby determined the corporate petitioner's taxable sales of soda
and other items to be $32,877.00 for the audit period.

8. During the course of the field audit, the Audit Division became
apprised of an allegation that catering services were provided by petitiomer
corporation. In its review of purchases made by petitibner corporation, the
Audit Division found purchases being made of 10-ounce styrofoam cups, lids,
forks, knives, 9-inch plates, boxes and other supply items indicative of a
catering operation. The Audit Division also noted that certain furniture,
fixtures and equipment sold with the business operation were of the type
commonly used by caterers. Petitioner corporation was listed in the yellow
pages of the New York Telephone Company duriﬁg 1979 under "Catergrs" and
advertised catering services. Petitioner corporation also advertised in Svea,
a Scandinavian newspaper. Petitioner corporation advertised such specialities
as Swedish sugar-coated ham, Danish roast pork, roast duck and goose, homemade
liverpate and head cheese. The ad further read:

"LET US DO THE COOKING FOR YOU:

We always have ten different dishes, made daily, to be enjoyed either

in our shop or for you to take home. Try our Swedish meatballs or

our 'Pytt i Pamna'.

Check our reasonable prices on these and many, many other Scandinavian
specialties. Catering also available."

Based on past audits of similar businesses, the Audit Division
determined that 50 percent of the corporate petitioner's food purchases in the
audit period were used in its catering operation. These purchases were marked
up 100 percent and taxable catering sales were determined to bé $469,957.00 for

the audit period. Petitioner corporation made gross sales of $821,140.00

during the audit period.
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9. The Audit Division found on Federal tax depreciation schedules that
the corporate petitioner made purchases of fixed assets totaling $24,007.00
during the audit period. Petitioners could not substantiate that the sales tax
was pald thereon; therefore, the Audit Division held these purchases subject to
use tax of $1,720.56.

The Audit Division thereby determined petitioners' total sales and use
tax deficiency to be $41,043.18" as a result of the field audit.

10, Petitioner corporation contended that it had all records available for
audit and, therefore, there was no need for a test period review of its purchases.
Petitioner corporation did not submit any source documents of its sales made to
supﬁott this contention.

Further, petitioner corporation contended that it was not engaged in
catering services during any part of the audit period. A letter to petitioner
corporation from an officer of the Danish American Society, Inc., which petitioner
introduced into evidence with the intent to show that sales were made to exempt
organizations, stated the following:

"Over a period of time, the Danish American Society, from 1973
to 1979, has used your services for their various functions at
approximately $1,000. a year."

No documentary evidence was submitted to show that this organization
is exempt from tax pursuant to section 1116 of the Tax Law.

11, Petitioners introduced into evidence documentation sufficient to show
that sales of Pate Maison, a liverpate, in the amount of $96,112.00 were sales
for resale. There is, however, no indication that the Audit Division considered

sald sales as taxable sales on audit.

The notice issued to the corporation on June 20, 1980 covering the period
June 1, 1976 through May 31, 1979 is apparently overstated by $34.56.


















