
STATE OF NEW YORK
STATE TAX COMMTSSION

ALBANY, NEW YORK 12227

November 22, 1983

Margit Jensen
and John Larsen Smorgasboard, Inc.
c/o Ponce
3308 Ampere Avenue
Bronx, NY 7A465

Dear Ms. Jensen:

P1ease take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at
Pursuant to sect ion(s) 1138 of the Tax Law, any
an adverse decision by the State Tax Cormission
Art ic le 78 of the Civi l  Pract ice Law and Rules,
Supreme Court of the State of New York, Albany
date of this not ice.

the administratiye level.
proceeding in court to revierd
can only be instituted under
and must be comnenced in the

County, within 4 nonths from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9 State Campus
Albany, New York 1,2227
Phone /l (518) 457-2010

Very truly yours,

STATE TN( COMHISSION

Petitioner' s Representative
Carlos Belgrave
460 Park Ave.  S. ,  12th FI .
New York, NY 10016
Taxing Bureau's Representative



STATE OT }IEI{ YORK

STATA T&Y COI{MISSION

In the Xatter of the Petition
of

l{argit Jensen
and John l"arsen Smorgasboard, Inc.

for RedeLermination of a Deficiency or a Revision
of a Deterrnination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax f,aw for the Period
L2/r /72 -  s l3L l7e.

AFtr'IDAVIT OF I{AIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Connission, over l8 years of age, and that on the
22nd day of Novenber, 1983, she served the within notice of Decision by
certified mail upon Margit Jensen and John f,arsen Snorgasboard, fnc., the
petitioaers in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Margit Jensen
and John l,arsen Smorgasboard, Inc.
c/o Ponce
3308 Ampere Avenue
Bronx, NY 10465

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
22nd day of November, 1983.

tliil3.ifr f; 3ulR,o?tT li'ffi-
SECTION 174
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STAIE OF

STATE TN(

NEI{ YORK

COUMISSION

In the Matter of the Petition
o f

Margit Jensen
and John larsen Smorgasboard, Inc.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period Lzlr l72 - 5131179.

Atr'FIDAVIT OT UAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
ernployee of the State Tax Commission, over 18 year6 of age, and that on the
22nd day of Novenber, 1983, she served the within notice of Decision by
certified mail upon Carlos Belgrave the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Carlos Belgrave
460 Park Ave.  S. ,  12th F l .
New York, NY 10016

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petiLioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
22nd day of November, 1983.

AUTIiOiIiZAD TO ADMII]ISTER
OATIIS Pl)RSUAI'I T0 IAX LAW
slic'1'rOlt 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f
:

MARGIT JH.ISEN DECISION
and JOIIN LARSEN SMORGASBORD, INC. :

for Revlslon of a Determinatlon or for Refund 3
of SaLes and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Perlod December 1, 1972 :
through May 31, L979.

:

Petltioners, Marglt Jensen and John Larsen Smorgasbord, Inc., clo Ponce,

3308 Anpere Avenue, Bronx, New York 10465, flled a petitlon for revislon of a

determinatl-on or for refund of sales and use taxes under Artlcl-es 28 and 29 of

the Tax Law for the perlod December 1, 1972 through May 31, 1979 (Ffle Nos.

30739 and 30740) .

A snal-l claims hearlng was held before Judy M. Clark, Hearlng OffLcerr at

the offlces of the State Tax ConrniggLon, Two I'lorld Trade Center, New York' New

York, on February 8, L983 at 9:15 A.M. PetLtloners appeared by Carlos Belgrave'

Accountant. The Audit Dlvlsion appeared by Paul B. Coburn, Esq. (Alexander

Welss ,  EBq. ,  o f  counse l ) .

ISSUES

I. Whether the result of a field audLt perforned, whereby the Audit

Divlsion reviewed purchases made by the corporate petltloner to determlne

taxabl-e salesr properly reflected the additlonal tax llabillty determlned due.

II. tJhether that portlon of the field audlt performed whlch determLned

that 50 percent of certaln purchases made by the corporate petltloner were used

Ln the provLsion of caterlng services waa proper.



FINDINGS OF FACT

l. On July 3, L979, the Audlt Dlvlslon lssued a Notlce of Dete:minatlon

and Demand for Payment of Sal-es and Use Taxes Due agalnet John Larsen Smorgaabord,

Inc. coverJ.ng the perlod June 1, L976 through April 30, 1979. The Notice

asserted tax due of $11 1667,00, plus penalty and lnterest of  $4'243.L7, for a

total  of  $151910.17. The Notice was lseued ln accordance with the provlslone

of sectlon 1138 of the Tax Law for fallure to subnlt infornation requested.

2. Margtt Jensen was the sole offlcer of John Larsen Smorgasbord, Inc.

(ttthe corporatLontt). The business rilas sold on April 30, 1979 to Grand Buf fet,

Inc. No sal-es and use tax returns were ftled by the corporation until July 25,

1979, at which tine alL returns f1led showed no taxabLe sales. The returns fl1ed

covered the period June L, 1976 through April 30, 1979 and reported total grosg

sales of $394,825.83 for that perLod.

3. A field audlt was perforned on the avallable records of the corpotation

at whlch tine the perlods of assessment were expanded to cover the start of

business on January l, 1973. This lras done slnce the corporatlon flled no

sales and use tax returns from the start of buslness to May 31, L976.

4. On June 20, 1.980, the Audit Divlslon lssued two additional notices of

determlnation and demand for payurent of sales and use taxes due against John

Larsen Smorgasbord, Inc. The first of such notices covered the perlod December 1,

1972 through May 31, L976 and asserted tax due of $21 1997.02, pl-us penalty and

in te res t  o f  $20,009.09 ,  fo r  a  to taL  due o f  $42,006.11 .

The eecond notLce covered the period June 1, 1976 through May 31' L979

and was ln additlon to the notice lssued on July 3, 1979 (Flnding of Fact rrlrr).

I t  asserted addit lonaL tax due of $7,413.72, pLus penalty and interest of

$ 4 , 0 4 9 . 0 9 ,  f o r  a  t o t a l  o f  $ 1 I , 4 6 2 . 8 L .
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5. Ort June 20, 1980, the Audlt Dlvlslon issued two notices of deternlnation

and denand for payment of sales and use taxes due agalnst Marglt Jensen coverlng

the perlod December l, 1972 through }tay 31, 1979. The notices asserted additlonal-

tax due found on audit  of  $41,043.18, pl-us penalty and interest of  $30r189.04'

for a total  of  $71 1232.22. These not ices represented Margit  Jeneenrs pereonal

l labl l l ty under the provlsions of sect ions 1131(1) and 1133 of the Tax Law.

6. The five notlces lssued agalnst petltioners are sunmarlzed as follows:

Date
Issued

6120180
6120180
7 l3 /7e

Quarterly
PerLod

r2 lL172-5 /31176
6 l r  l7  6 -5  /3L l7e
6 /  t l7 6-4 |  30/7e
Total Tax Due

Corporatlon

$2r,997 .02
7 ,4L3 .72

1 1  ,667 .00
ffi

Marglt Jensen

$2L,997 .02
19 ,046 .  t6

ffi0zTT6',

7. On audit, the Audit Divlslon found that petl.tloners engaged ln a small

grocery/deLi operatlon whlch sold largely Swedlsh and German delicacies. No

cash register tapes or any type of sales invoices were availabl-e rdth rthich to

veri fy pet i t ionersf sales.

The Audlt Dlvlslon revlewed purchases nade by petltloner corporatlon

during the months of June and December, 1978.. It found that the corporatlon

made purchases other than soda totaling $255.46 which lrere taxabl-e upon resale.

Based on total  purchases revlewed for this perlod of $16,175.70, the Audlt

Dlvislon determined that 1.58 percent of corporatlon's purchaees were taxable

upon resale. In addltlon, the Audit Dlvlslon calculated total soda purchasce

nade by the corporat ion during the year 1978 to be $2,605.69 or 3.72 percent of

total purchases. The Audlt Divislon then applled these percentages to the

totaL purchases made in the audlt period and deternlned an estlmated markup of

25 percent on such purchases based on audlts of sinLlar buslnesses. The AudLt
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Divislon thereby deternLned the corporate petitlonerrs taxable sales of soda

and other items to be $32,877.00 for the audlt perlod.

8. Durl.ng the course of the field audLtr the Audit DLvision becane

apprised of an all-egatlon that caterlng services were provlded by petitloner

corporatton. In its revlew of purchases made by petitloner corporationr the

Audit Divtsion found purchases belng made of lO-ounce styrofoam cups, llde'

forks, knives, 9-inch plates, boxes and other supply ltems lndicatlve of a

caterlng operation. The Audtt Divlslon also noted that certaln furnLture,

flxtures and equipment sold wlth the buslness operatLon were of the type

conmonLy used by caterera. Petltioner corporatlon was listed ln the ye11ow

pages of the New York Telephone Company durlng 1979 under rrCatererst' and

advertised catering servlces. PetltLoner corporatlon also advertised ln Svea'

a Scandinavian newspaper. PetLtloner corporatlon advertised such speclall.tLes

as SwedLsh sugar-coated ham, Danlsh roaet pork, roast duck and gooaer homemade

liverpate and head cheese. The ad further read:

IILET Us Do THE cooKING FoR YoU:

I{e always have ten different dlshes, nade
in our shop or for you to take hone. Try

daily, to be enJoyed eLther
our Swedlsh meatballs or

our rPytt  i  Pannar.

Check our reasonabLe prices.on these and manyr many other Scandlnavian
speclal t ies. Cater ing also avai lable.t t

Based on past audl.ts of sinLLar buslnesses, the Audlt Divlsion

determined that 50 percent of the corporate petitionerrs food purchases Ln the

audit period were used in its catering operatlon. These purchases were marked

up 100 percent and taxable caterlng sales were determLned to be $469'957.00 for

the audit  per iod. Pet i t ioner corporat lon made gross sales of $821'140.00

during the audlt period.
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9. The Audit Divislon found on Federal tax depreciation schedules that

the corporate pet i t loner made purchases of f ixed aasets total ing $24r007.00

durLng the audit period. PetLtLoners eould not substantlate that the sales tax

was paid thereon3 therefore, the Audit Dlvislon held these purchases subJect to

u s e  t a x  o f  $ 1 , 7 2 0 . 5 6 .

The Audit Dlvision thereby determined petltlonersr total sales and use

tax def lc iency to be $41,043.181 as a result  of  the f le ld audLt.

10. Petitloner corporatlon contended that lt had all- records avallabl-e for

audit and, therefore, there was no need for a test period revlew of lts purchases.

Petitloner corporatton did not submlt any source documents of lts salee made to

support this contention.

Further, petLtioner corporation contended that it lras not engaged Ln

caterlng servLces during any part of the audlt perLod. A letter to petltLoner

corporatlon from an officer of the Danish Anerican Society, Inc. r which petltioner

lntroduced lnto evldence wlth the intent to show that sales nere made to exemPt

organlzatLons, stated the foLl-owlng:

tt0ver a perlod of tlme, the Danlsh American Society, fron 1973
to 1979, has used your services for thelr various functions at
approximately $1,000. a year. t t

No documentary evldence was submitted to show that thJ.s organizatlon

is exempt from tax pursuant to sectlon 1116 of the Tax Law.

11. Pet,ltLoners introduced lnto evidence docunentatlon sufflcient to show

that sales of Pate Maison, a l lverpate, in the amount of $961112.00 were sales

for resal-e. There ls, however, no lndlcation that the Audit Dlvlslon coneidered

said sales as taxabl-e saLes on audit.

I 
Th. notice issued to the

June 1, L976 through May 31,
corporatLon on June 20, 1980

1979 is apparently overstated
coverlng the period
b y  $ 3 4 . 5 6 .



L2. Pet i t loners did not
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address the lssue of penalties and lnterest.

CONCLUSIONS OF LAT{

A. That sectlon 1138(a) of the Tax Law provldes for the use of purchases

to verlfy sales tax liabllity when sales records are not avaLlable for the

deterninatlon of an exact amount of tax due. (Ctartair, tnc. 
". 

St

Counlsslon, 65 A.D.2d 44, 4L1 N.Y.S.2d 41.) That the Audlt  Dlvls lon'g review

of purchases to determlne taxable sal-es and the applicatlon of markups based on

experience on audits of sfinilar buslnesses lras a reaeonable calculation to

reflect any sales tax llabillty. (ltatter of Crant Co. v ' 2 N.Y.Zd L96i

Matter of  Meyer v.  State Tax Comisslon, 6l  A.D.2d, 233.)

lhat the fieLd audlt results pertainlng to the examlnatlon of the

corporate petltionerrs purchases which were taxable upon resaLe was proPer.

B. That section 1105(d) (1) of the Tax Law lmposes sales tax on:

t t [ t ]he receipts. . . f rom every sale of food and dr lnk of any nature or
of food alone, when sold in or by restaurants, taverns or other
establ lshments Ln this state, or by caterersp.. .

* * *

(2) in those lnstances where the vendor or any person whose servlces
are arranged for by the vendor, after the delLvery of the food or
drlnk by or on behalf of the vendor for consumption off the premlses
of the vendor, serves or asslsts in servlng, cooks, heats or provldes
other services with respect to the food or drlnk; and

* * *

(3) in those tnstances where the saLe ls for consumption off the
premises of the vendor, except where food (other than sandwLchee) or
drink or both are (A) sol-d in an unheated state and (B) are of a tyPe
counonly sold for consumptlon off the premlses and ln the same form
and condition, quantltles and packaging, in establlshments whlch are
food stores other than those principally engaged ln se11lng foode
prepared and ready to be eaten.rl

* * *
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C. That lt is evldent that the food sold by petitloner is of the type

subJect to tax under section 1105(d) of the Tax Law. That the Audlt Divlslonrs

deterninatlon that 50 percent of the corporate petltLonerrs purchases, aside from

soda and other items taxable on resale, were used ln such sal-es was not an

unreasonable determinatlon, (tl"tt.rs rf Gr""t 
""d 

, ;!!.) Exactness is not

requLred where it ls petltlonerrs own failure to maintain proper records which

prevents exactness ln the determinatlon of sales tax l-labillty. (ltarbwftz v._

State Tax CornmLssLon, 54 A.D.2d, LO23, 44 N.Y.2d 684.)

D. That once lt ls establ-lshed that the Audit Divlslonrs lndependent

determlnatLon was permisslble, the burden of proof l-s upon petltloners to show

that the Audlt Divislonrs determinatl.on should be overturned. (3Srpf. ." tef .-

Koh]-man & Co. v. Law, 239 N.Y. 346.) Petitioners have fatled to show any error

in the determlnation by the Audit DLvlslon.

E. That the Not,Lce of Determlnatl.on and Demand for Payment of Sales and

Use Taxes Due issued against petLtloner John Larsen Smorgasbord, Inc. is

reduced by $34.56 to correct the overstatement of tax due.

F. That the petltion of Margit Jensen and John Larsen Smorgasbord' Inc.

is granted to the extent indicated in Concluslon of Law ttErt above; that the

Audit Division ls dlrected to accordlngly modlfy the Notlces of Deterninatlon
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and Demand for Paynent of Sales and Use Taxes Due l-ssued June 20' 1980 wlth

appllcable penaltles and l-nterest thereon; and that, except as so granted, the

petitlon ls ln aLl other respeets denied.

DATED: Albanyr New York

N0v 2 21983
STATE TAX COMMISSION
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(e176> State of New York - Department of Taxation

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

and Finance

/L/?/r,

Date of Request

Albely, New york

Unit 1or Appeals Burcau
Room tO7 - Blds. #9
9lafe Carnprls

Requested by Tox Appeals Eureau

Room rc7 - gtdg' #9
ltate CamPur
Alberw, Nbw Yo* 12227

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Social  Securi ty Number

Resul ts  of  search by Fi les

Date  o f  Pet i t ion

7v

/

46afU &-4./, t*z-%-
ft"-- 4, vZ,7L'/aar6

a d d r e s s :

l - l  s.r" as above, no better address

Other : {lr-rt e/r//
Sect lon

fi.4

Search

r*/z /?

PERMANENT RECORD

FOR INSERTION NI TAXPAYER,S FOI,DER



P 470 31s 027
RECEIPT FOR CERTIFIED MAIt
NO INSURANCE'COVERAGE PROVIDED_

NOT FOR INTERNATIOiIAI MAIL

P 470 315 028
RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVIDED-
NOT FOR I}ITERNATIOI{AL MAIL
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($ec Ravene)
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do
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strcstlndNffi
3b < Ct "^p-e^( CG{
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6f;;;- ^.Y't6rte f
Port ga

$

C.rtlflcd Foe

Speclel Delivery Fce

Reltrlctad Dollvery F..

Rcturn Flecelpt Showlng
to whom and Drt. Dclivercd
R€turn R6ceipt Sho,,ring fi;6;;
Dst6, lnd Addr$s of Oetiv€rv

TOTAL Post{..nd F.cs s
Postmark or Dlta

"'nt'?.n . /J".^ Bahno*l
"ZTd?i ""(ouJr-Q^*1 rz F
P.O., St.t. lnd ZIP Cod. ./,

/ \r{ f t \ 'J l t ;ol @

Port ge $

C.rtlflcd F6.

Sp6cl.l Dellvery F.e

Rertrlctad Dollvery F..

Rcturn R.cciptShowlng
to whom lnd Dlta Dcllvcr.d
Rsturn Rocoipt Showing to whom,
Dsto, lnd Addross of Dclivery

TOTAL Poltag. rnd Fetr t
Portm.rk or Date



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 22, 1983

llargit Jensen
and John Larsen
c/o Ponce
3308 Ampere
Bronx, NY

Snorgasboard, Inc.

Avenue
10465

Dear Ms. Jensen:

Please take notice of the Decision of the State Tax Cormission enclosed
herewith.

You have now exhausted your right of review at the administrative level-.
Pursuant to section(s) 1f38 of the Tax Law, atry proceeding in court to review
an adverse decision by the State tax Comission ian oaly be instituted under
.Article 78 of the Civil Practice Law and Rules, and musl be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of tbis notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Uait
Building #9 $tate Campus
Albaay, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

Petitioner' s Representative
Carlos Belgrave
460 Park Ave.  S. ,  12th f t .
New York, NY 10016
Taxing Bureaut s Representative



STATE OT' NEI{ YORK

STATE TAX COUMISSION

:
In the Matter of the Petltion

o f
:

UARGIT JENSEN DECISIOIT
etrd JOEN LARSET{ SUORCASBORD, D{C. !

for Revtsloo of a Determlnatl.oa or for Refund :
of Sales and Uee Taxee uader Artlcles 28 aad, 29
of the Tax Law for the Perlod Decenber l, L972 :
through May 31, L979.

:

PetLtloners, Marglt Jeneen and Joha Larsea Smorgaebord, Iuc.r c/o Ponce,

3308 Anpere Avenue, Bronx, Nelr York 10465, flled I petitlou for revlsl.oa of a

deternlnatlon or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for the perlod December 1, 1972 through May 31, 1979 (Flle Nos.

30739 and 30740).

A suall clalms hearlng wae held before Judy M. Glark, Eearlng OffLcer, at

the offl.ces of the State Tax Comigslou, Two t{orld Trade Center, New York, New

York, on February 8, 1983 at 9:15 A.M. Petltloners eppeared by Carlos Belgrave,

Accouatant. Tbe Audlt DlrrlEloo appeared by Paul B. Coburn, Esq. (Alexander

Welesr Esq., of counsel).

rssuEs

I. l{hether tbe resul.t of a fleld audlt performed, whereby the Audlt

Dlvielon revlerced purehasea uade by the corporate petltLooer to deternlne

taxable s81esr properly reflected the addltlooal tax ltabll.lty determined due.

II. Ilhether that portl.on of the fleld audl.t perfomed which daternLaed

that 50 percent of certa{n purchaees made by the corporate petltloaer were used

la the provlslon of caterl.ng servlces nas proper.
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FII{DINGS OF FACT

1. 0n July 3; L9:9, the Audlt Dlvlslon Lseued a Notice of Deternlnatlon

and Demand for Paynent of Sales and Use Ta:<es Due agaLaet Joha Larsen Smorgaebord'

Inc. coverlog the perLod June 1, 1976 through Aprll 30, L979. The Notl'ce

aeserted tax due of $11 ,667.O0, plua peoalty and Latereet of $4,243.L7, for a

total of $15,910.17. The Notl.ca wae leeued la accordance rrlth the provlsloas

of eectLon 1138 of the Tax Law for fallure to subult lnfor:natloa requeated.

2. Margtt Jensen was the sole offlcer of John Lareen Smorgasbord, Inc.

(ftthe corporatloat'). The buslness was sold on Aprl1 30, L979 to Grand Buffet,

Luc. No saLes aad uae tax returna lrere flled by the corporatlon untl1 July 25'

L979, at

covered

sales of

3 .

whlch tlne all returnB flled showed no taxable sales. The returas flled

the perlod Juae 1, 1976 through Aprll 30, 1979 and reported total gloss

$394,825.83 for  that  per lod.

A fleLd audlt waa perfor:aed oa the avallable records of the corporatlo!

at whlch tlDe the periodE of assesgment lrere expanded to cover the etart of

bueinese on January 1, 1973. This lras done slnce the corporatl.on flled no

salee and use tax returas fr<n the start of bueinesa to May 31, L976.

4. 0n Juae 20, 1980, the Audlt Dlvlslon Lsaued two addltLonal notlces of

deteroLnation aud denand for payneut of sales and use taxes due agal.nst Joho

Larsen Saorgaabord, Inc. The first of such notices covered the period Decennber 1,

1972 through May 31, 1976 and aseerted tax due of $21,997.O2, plus peaalty and

lnterest  o f  $20,009.09 '  for  a  to ta l  due of  $42,006.11.

The secood notice covered the period June 1, 1976 through May 31' L979

and wae ln addltloo to the notlce lssued on July 3, 1979 (Flndlng of Fact rrlr').

It aeserted addltlonal tax due of $71413.72, pLue penalty and lnterest of

$4,049.09,  for  a  to ta l  o f  $11,462.8L.



5. 0n June 20, 1980' the AudLt Dlvlsion Lgeued tno nottces of deteruination

and denand for payaent of sales and use taxes due agaioat ldargl.t Jensen coverlag

the perlod Decenber 1, 1972 through May 31, L979. The notlces asserted addltlonal

tax due found on aud{t of $41,043.18, plus penalty and lntereet of $30,189.04,

for a total of $71 '232.22. Theae notlces represented Marglt Jeasenre persoaal

llabtllty under the provLsLons of sectlone 1131(1) and 1133 of the Tax Lar.

6. The five notlces lseued agaLnst petitioners are sumarlzed as follors:

Date
Lssued

61 201 80
6120180
7 l3 /79

Quarterly
Perlod

Lzl r l72-s l3L l76
6 |  Ll76-513r l7e
6lL l7  6-413017e
Total Tax Due

Corporatloo-

$2L,997.A2
7 ,4L3 .72

1  1 ,567  .00
ffi78

Marslt Jeagen-

$2L,997.02
19,046.  15

7. On auditr the Audit Dlvtsion found that petltloners eagaged ln a sna1l

gtocetyldeJ.l. operatlon whlch sold largely Swedish and Geman dellcacles. No

cash reglster tapes or {ray type of sales lnvolcee were available rttb whleh to

verlfy petltionersr 8a1es.

The Audit DivlsLon reviewed purchaees nade by petltloaer corporatlon

durlng the nonthe of June aud Deceuber, L978. It fouad that the corporation

made purchaees other than soda totaling $255.46 rrhich were taxable upon resale.

Based oo total purchases revlewed for thls perlod of $15rL75.70, the Audit

Dlvlslou deteruined thet 1.58 perceat of corporatlonre putcheses wcre taxable

upon reeale. In addltlon, the Audit Dlvlelon calculated total eoda purchaees

nade by the eorpotatlon durlng the year 1978 tq be $2,605.69 or 3.72 percent of

total purchasee. Tbe Audlt Dlvlgion then appiled these perceotages to the

total purchaees made iu the audlt perlod and dete::mlned an estlmated narkup of

25 percent on such purchases based on audlts of slnllar buslaesses. The Audlt
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Dlvlsloa thereby deternlaed the corporate petltl.onerrs taxable sales of eoda

aad other lterns to be $32,877.00 for the audlt perl.od.

8. Durlng the course of the field audltr the Audlt DivLslon becae

apprlsed of an allegation that catetlng servlces lt€re provtded by petltlooer

corporatlon. In its reviw of purchasee uade by petlttoner corporation' the

AudLt DivLetoa found gurchaeea belag uade of lO-ormce styrofoa cupal lldg,

forke, knl.ves, 9-lnch plates, boxes and other eupply ltens lndLcatLve of a

caterlng operatioa. The Audlt Dlviglon also noted that certaln furulture,

flxtures and equLpment soLd wlth the bustnesa operatloo were of the type

comonly used by caterera. Petltl,oaer corporatlon wae llsted ln the yellow

pages of the New York Telephone Coupany durlng 1979 under frCatereratt and

advertlsed caterLng ser:rrlces. Petitloaer corporatlon also edvertieed ln Sv.ea'

a Scandlnavian newepaper. Petltloner corporation advertleed auch apeclalltles

as Swedleh sugar-coated ham, Danleh roagt pork, roast duck and gooae, honensde

llverpate aad head cheese. The ad further read:

IILgf US DO TgE COOKING FOR YOU:

lfe elways have ten dlfferent dlshes,
ln our shop or for you to take ho'ne.
our tPytt I Paonar.

uade daillr to be enJoyed elther
Try our Swedl.sh meatballs or

Check our reaaooable prlcea oa these and nany, Eany other Scandlnavlan
speclaltles. Catering also available.rt

Baaed on past audlte of sluilar busiaeseesr tbe Audtt Divl.slon

deterulaed ehat 50 gerceot of the corporate petlttoaerts food purchaeee La the

audlt perlod were used in lts caterlng operatlon. These purchases were uarked

up 100 percent and taxable caterlng salee were deterulned to be $4691957.00 for

the audlt perlod. PetLtl.oner corporatlon made grose ealee of $8211140,00

durlng the audlt perlod.



9. The Audlt Dlvislon forrnd oa Federal tax depreciattoa gchedules that

the eorporate petltloner made purchages of flxed aaseta totallog $241007.00

durlng the audlt perlod. Petitloners could aot substantlete thet the salea tax

was pald thereon; thereforer the Audit Dlvlslon held these purchasee subJect to

uae tax of  $1 ,720.56.

The Audtt DlvlsLoa thereby deterrolned petltl.onergt total sales and use

tax deflelency to be 941,043.181 as a reeult of the fleld audlt.

10. PetltLoner corporatloa contended that lt had all recorde avaLlable for

audlt and, therefore, there $as no need for a test perLod review of lts purctraaea.

Petl.tloner corporatton dld not sublnl.t aay source documents of Lts sales made to

suPPort thie contention.

Further, petltloner corporatloo contended that lt uaa not engaged ln

caterlng gervicee durlug eny part of the audl.t perfod. A letter to petLtloner

corporatloa from aa officer of the Daaish Anerlcan Soclety, Iac.r which petltloner

iatroduced Lato evidence with the lntent to shos that sales lrere made to exeryt

organlzatLoas, etated the following:

ttover a perlod of tlne, the Danish Auerlcan Socl.ety, frou 1973
to 1979, has ueed your services for thelr varl.ouE functlons at
approxlnately $11000. a year."

No documentary evidence was submLtted to show that thle orgaolzattoo

Ls exempt from tax pursuant to sectl.on 1116 of the Tax Law.

11. Petltloners lntroduced lnto evldeuce docunentatlon sufflclent to shor

that Balee of Pate Mateonr a Llverpate, tn the aoount of $961112.00 were salea

for resale. There is, hovever, no lndlcation thet the Audlt DlvlsLon consldered

sald saLes as taxable sales on audlt.

I th.
Juae l,

aotlce lssued to
1976 through May

the corporation on June 20' 1980
31, 1979 ls apparently overstated

eovertng the perlod
by  $34.56 .
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L2. Petl.tioners dld not address the lssue of penaltlee and lnterest.

coNctusroNs 0F LAll

A. That sectlon 1138(a) of the Tax Law provides for the use of gurehasee

to verlfy sales tax llablllty when saleg recordg are not aval.Lable for the

determlnatlon of an exact anount of tax due. (Chartalr, ,Inc. v. State Iax

Comissl.or, 65 A.D.2d 44r 411 N.Y.S.2d 41.) That the Audlt I l ivieioars revtew

of purchaaes to deteraiae taxable sales aad the appllcatlon of narkupe based oa

experlence on audlts of sin{lar buslnesses lras a reasoaable calculation to

reflect any salee tax llabllLty. (lt"qt.t 
"f 

Cr""t Co. 
". 

, 2 N.Y.Zd' L963

llatter of Meyer v. State Tax ComlssLon, 6l A.D.2d. 233.)

Ttrat the fleld audlt resultg pertainlng to the examlnatlon of the

corporate petitlonerfe purchages lrh{ch were taxable upotr resale was ProPet.

B. Ttrat sectlon 1105(d)(l) of the Tax Law Lmpoees sales tax orr:

ft[t]he recelpts...frou every sale of food and drlnk of any nature or
of food alone, wtrea sold ln or by restaurants, taverna or other
establlshnents la thle state, or by caterelse...

* * *

(2, ln those lnstances where the veador or any persotr whose servlces
are arraaged for by the vendor, after the dellvery of the food or
drlok by or on behalf of the veador for coasuuption off the preulsee
of the vendor, servea or agslsts in serviag, cookst heats or provLdee
other aervlces wlth reepect to the food or drink; aod

h * *

(3) ln those lnetaocee where the sale Ls for consuuptlon off the
preol.ses of the vendor, except where food (other than gaadvlches) or
drlnk or both are (A) sold ln an unheated state aad (B) are of a tyPe
connonly eold for cotrslrnptlon off the premlges and ln the sane foro
aod conditlon, quentltLes end packaging, 1o estabLlshnents whLch are
food stores other than those prlnclpally engaged ln aellLog foods
prepared and ready to be eaten.rl
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' C. lbat lt ls evLdent that the food eold by petitloner ls of the type

subject to tax under sectlon 1105(d) of the Tax Law. That the Audlt Dlvtslonte

determlnatloa that 50 perceat of the corporate petltlorerrs purchag€er aelde froo

soda and other ltene taxable oo resale, were used 1o sucb eales waa not an

uareasonable determlnatlon. (ltett.f" 
"f 

Cralt a"a U.v*, 1S.) Exactnese ls oot

requlred where Lt le petlttonetrts ontr fallure to nEintaln proper recordg rhlch

prev€ats exactneas la the determlaatlon of salee ta:r 11eb111ty. (Ef!g4t" *,

State Tax Comlsgl.o,n, 54 A.D.2d, 1023, 44 N.Y.2d, 684.)

D. That once lt ls establlshed that the Audlt Dlvlsioars lndependeat

deter:minatlon was pemleslble, the burdea of proof

that the Audlt DLvlsioars deterulnatlon should be

ls upon petltioaers to sholt

overturned. (P"tpf" .* 
".f 

.-

have falLed to show any ertorKohlnan &_Co. vr_Lgry, 239 N.Y. 346.) Petltloners

la the deterolnatloa by the Audlt DlvleLon.

E. Thet the Notlee of Deteruloation and Denand for Payuent of Saleg aod

Use Taxes Due lssued agalnst petltloner Joho Larsen Suorgasbord, Iac. ls

reduced by $g+.56 to correct the overetatenent of tax due.

F. Ttrat the petltloo of ldarglt Jenset and John Lareen Soorgaabord, Inc.

is granted to the extent ludtcated ln Concluslon of Lall ftErr above; that the

Audlt Dl.vlsl.on Ls dlrected to accordingly nodlfy the NotLces of Determlnatl.oa



aod Demand for Payneot of Sales and Use Taxee Due lesued June 20' 1980 with

applicable penalties and l-nterest thereon; and thatr except as so graated' the

petition ls ln aLl other reepects denled.

DATED: AJ.bany, New York STATE TAX COM!{ISSION

NO\/ z 21983
,- . '6a A@a*
PRESIDENT
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